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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


January  26th,  1990 
•  Lang  Michener 

Convocation  received  a  report  from  Mr.  Paul  Lamek,  Chair 
of  the  DiscipUne  Committee  regarding  aspects  of  the  Lang 
Michener  matter  which  had  been  raised  by  the  press  and  at  the 
Annual  Meeting  of  the  Law  Society.  Members  have  received  a 
letter  from  the  Treasurer  together  with  a  copy  of  Mr.  Lamek 's 
statement.  In  light  of  the  continuing  allegations  by  Mr.  Stephen 
Sherriff  the  Law  Society's  former  Senior  Counsel  Discipline  that 
other  members  of  the  Lang  Michener  firm  were  not  charged 
**because  of  who  they  are  rather  than  the  evidence"  Convocation 
approved  the  following  motion: 

**An  impartial  person  preferably  a  judge  or  retired  judge  is 
to  be  retained  to  investigate  into  and  report  on  what 
happened  in  the  Law  Society's  handUng  of  the  Lang 
Michener  matter,  and  to  advise  as  to  whether  there  was 
any  favoritism  or  other  impropriety  in  the  way  the  case 
was  dealt  with  including  particulars  of  such  improprieties, 
if  any. 

The  person  retained  will  be  asked  to  submit  a  report  within 
one  month  to  the  Secretary. ' ' 

SPECIAL  COMMITTEE  ON  BILL  68: 

THE  ONTARIO  MOTORIST  PROTECTION  ACT 

Convocation  adopted  the  recommendation  of  the  Special 
Committee  and  adopted  a  resolution  urging  the  government  not 
to  enact  Bill  68  because  it  is  discriminatory  and  because  it 
deprives  the  citizens  of  Ontario  of  important  rights  and  remedies 
that  they  now  possess.  The  Treasurer  will  be  writing  to  the 
Premier  to  communicate  the  substance  of  the  resolution. 

In  coming  to  its  decision  to  adopt  the  recommendation. 
Convocation  considered  the  issue  of  whether  the  Society  can 
properly  offer  pubhc  comment  on  the  proposed  legislation 


without  exceeding  the  legitimate  boundaries  of  its  own  mandate 
to  govern  the  profession.  Convocation  adopted  the  reasoning  of 
the  Special  Committee  and  concluded  that  Bill  68  represents  an 
example  of  the  rare  case  in  which  the  Law  Society  has  a  right  and 
duty  to  comment.  The  proposed  legislation  will  effect  significant 
changes  in  an  area  in  which  lawyers  have  pecuHar  knowledge  and 
insight  and  it  is  evident  on  the  face  of  the  legislation  that 
significant  and  traditional  rights  and  remedies  are  being  dimin- 
ished or  eliminated.  Accordingly,  the  Society  has  the  right  and 
obligation  to  express  its  views  on  the  proposed  legislation  to 
enhance  the  pubUc  debate. 

The  Special  Committee  concluded  on  the  basis  of  the  many 
studies  they  read  and  considered  that  it  was  estabUshed  beyond  a 
doubt  that  Bill  68  will  operate  to  the  distinct  disadvantage  of  the 
pubhc.  Reference  may  be  had  in  particular  to  the  Report  of  the 
Inquiry  into  Motor  Vehicle  Accident  Compensation  in  Ontario 
by  the  Honourable  Mr.  Justice  Coulter  A.  Osborne,  and  to  the 
report  of  the  Kruger  Commission,  both  of  which  were  prepared 
for  the  Government  and  both  of  which  recommended  against  the 
kind  of  scheme  envisaged  by  the  proposed  legislation. 

Shortly  stated,  the  proposed  legislation  has  the  following 
characteristics: 

(a)  it  either  eUminates  or  diminishes  important  rights  and 
remedies  now  available  to  citizens  injured  in  motor 
vehicle  accidents,  and  indeed  deprives  citizens  of  impor- 
tant remedies  in  the  vast  majority  of  cases  involving 
such  personal  injuries;  and 

(b)  it  is  discriminatory  in  two  important  respects: 

(i)  persons  injured  in  motor  vehicle  accidents  will  be  in 
a  vastly  different  position  than  persons  injured  in 
any  other  way; 

(ii)  the  proposed  threshold  restricts  recovery  in  general 
damages  to  physical  injury,  and  excludes  recovery 
for  psychological  and  non-physical  injury. 

LEGAL  AID 

•  Delivery  of  Services  to  the  Remote  North 

Convocation  approved  a  report  of  the  Legal  Aid  Committee 
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that  the  Legal  Aid  Plan  enter  into  an  agreement  with  the 
Nishnawbe-Aski  Nation  in  order  to  improve  the  deUvery  of  legal 
aid  services  in  the  remote  north. 

The  Nishnawbe-Aski  Nation  is  made  up  of  44  individual 
bands  and  has  a  population  of  approximately  26,000.  The  area 
occupied  by  this  nation  spreads  the  width  of  the  province  in  what 
is  known  as  the  remote  north.  The  44  communities  are  scattered 
throughout  this  area  and,  with  a  few  exceptions,  may  only  be 
reached  by  air.  The  members  of  these  communities  speak 
primarily  Cree,  O  jib  way  and  Oji-Cree.  In  addition,  some 
EngUsh  and  French  is  spoken. 

From  the  inception  of  the  Legal  Aid  Plan  in  1967  until  1985 
Legal  Aid  services  were  delivered  by  lawyers  who  were  part  of  a 
justice  system  team.  A  judge,  crown  attorney,  legal  aid  duty 
counsel  and  court  personnel  would  fly  into  a  community 
together.  The  duty  counsel  would  be  afforded  a  brief  time  to 
meet  with  the  people,  primarily  facing  criminal  charges,  who 
were  required  to  appear  before  the  court.  When  the  court  docket 
had  been  completed  the  court  party  would  generally  fly  to 
another  community  for  another  court  sitting.  These  circuits 
would  usually  encompass  visits  to  three  or  four  communities. 
These  parties  would  not  only  travel  together  but  also  would  find 
accommodation  and  take  meals  together.  For  obvious  reasons 
the  native  communities  had  a  perception  of  collusion  which  led 
to  widespread  disrespect  of  the  justice  system. 

In  the  late  1980' s  the  Plan  undertook  the  following  initia- 
tives: 

1 .  Panels  of  lawyers  for  service  in  the  remote  communities 
were  created.  These  lawyers  increasingly  have  exper- 
ence  in  matters  relating  to  the  communities  and  are  able 
to  attend  on  a  reasonably  consistent  basis  in  order  to 
become  famihar  with  the  communities  and  estabUsh 
trust. 

2.  Duty  counsel  are  no  longer  permitted  to  use  the  same 
chartered  aircraft  as  the  judiciary  or  the  poUce.  As  a 
result,  counsel  are  increasingly  being  seen  as  indepen- 
dent and  the  true  representatives  of  persons  involved  in 
Htigation. 
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3.  Duty  counsel  must  now  be  present  at  least  one  day 
before  court  to  permit  consultation  with  clients  and 
witnesses. 

4.  Two  duty  counsel  are  employed  on  court  circuits  which 
visit  two  or  more  communities  in  order  to  enable  one  to 
be  present  in  each  community  a  day  before  the  court 
proceedings. 

These  initiatives  have  done  much  to  improve  the  quality  of 
justice  meted  out  in  our  remote  north.  The  services,  however,  are 
still  inadequate  and  in  need  of  reform. 

While  these  improvements  were  being  made,  a  body  known 
as  the  Working  Group  on  the  Administration  of  Justice  in  the 
Remote  North  was  meeting  on  a  regular  basis.  This  group 
formed  by  the  Ministry  of  the  Attorney  General  is  comprised  of 
eight  members  of  the  Nishnawbe-Aski  Nation  and  eight  other 
members  who  are  involved  in  the  justice  system  including  the 
Provincial  Director  of  the  Legal  Aid  Plan. 

In  1987  the  Working  Group  concluded  that  a  Legal  Services 
Corporation  with  a  native  Board  of  Directors  should  be  estab- 
lished. However,  there  was  disagreement  as  to  how  this  entity 
should  be  structured.  Some  members  of  the  Group  were  of  the 
view  that  a  public  defender  system  should  be  established  while 
others  preferred  a  system  which  would  continue  to  provide  case 
representation  through  the  private  Bar.  The  latter  appoach  was 
recommended  by  the  Legal  Aid  Plan.  The  Nishnawbe-Aski 
chiefs  were  asked  to  state  their  preference  and  at  a  chief's 
meeting  in  December,  1988  they  opted  for  the  model  which 
utilizes  the  services  of  the  private  Bar. 

THE  PROPOSED  STRUCTURE 

The  Board  of  Directors  in  conjunction  with  the  Legal  Aid 
Plan  will  estabUsh  the  poUcies  and  priorities  of  the  Legal  Services 
Corporation.  Each  tribal  council  will  have  at  least  one  represen- 
tative on  the  Board.  In  addition,  there  will  be  at  least  one 
representative  of  the  bands  which  do  not  belong  to  a  tribal 
council. 

Offices  will  be  estabUshed  in  Thunder  Bay,  Sioux  Lookout 
and  Timmins.  The  head  office  will  be  in  Thunder  Bay.  The  other 
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two  offices  will  be  used  by  community  legal  workers  who  will 
spend  most  of  their  time  in  the  remote  communities.  The  chief 
administrative  officer  of  the  Corporation  will  be  a  lawyer  who 
will  work  in  the  Thunder  Bay  office  and  whose  duties  will  be: 

1 .  To  act  as  an  Area  Director  for  the  Plan. 

2.  To  recruit  a  group  of  lawyers  from  the  private  Bar  who 
practise  in  the  communities  immediately  south  of  the 
Nishnawbe-Aski  region  who  will  provide  the  case  repre- 
sentation. 

3.  To  arrange  for  cross  cultural  training  for  these  lawyers. 
Regular  training  sessions  dealing  with  the  history,  reli- 
gion, culture,  viewpoints  and  problems  of  the  Nish- 
nawbe-Aski Nation  are  essential  in  order  to  provide  high 
quality  service. 

4.  To  monitor  the  Bar's  performance  with  respect  to  legal 
and  cultural  competence. 

5.  To  provide  public  legal  education. 

6.  To  recruit  and  train  a  team  of  native  community  legal 
workers.  These  employees  will  receive  extensive  training 
in  the  fields  of  criminal  law,  family  law  and  poverty  law. 
They  will  spend  the  bulk  of  their  time  in  the  communities 
and  will  be  charged  with  the  responsibility  of  preparing 
cases  for  counsel.  They  will  interview  those  who  are 
required  to  appear  in  court  as  well  as  marshall  the 
witnesses.  They  will  prepare  briefs  and  instruct  counsel 
prior  to  court.  It  is  anticipated  that  the  communities  will 
sense  that  they  have  a  greater  stake  in  the  justice  system 
and  that  better  justice  will  result.  The  use  of  native 
community  legal  workers  has  been  tried  in  the  Inuit 
communities  in  the  Arctic  with  success.  The  paralegals 
will  also  be  involved  in  the  delivery  of  continuing  legal 
education  and  might  at  some  time  in  the  future  be 
permitted  to  appear  in  court  as  advocates  on  minor 
matters.  Such  a  decision  would  be  made  by  the  Board 
and  the  Law  Society. 


FUNDING 

The  proposed  structure  has  been  praised  by  the  Attorney 
General  and  the  Minister  of  Justice.  It  is  anticipated  that 
approximately  $850,000  will  be  required  in  the  first  year  to 
administer  the  programme.  The  Provincial  Government  has 
assured  the  Plan  that  the  required  funding  will  be  made 
available.  The  Federal  Government  has  indicated  an  interest  in 
making  a  special  grant  to  the  Plan  although  this  funding  has  not 
yet  been  confirmed.  Finally,  the  Law  Foundation  has  con- 
tributed $65,000  which  will  be  used  for  training  the  community 
legal  workers. 

FRENCH  LANGUAGE  SERVICES 

•  Co-ordinator 

Following  on  the  adoption  of  a  policy  providing  for  the 
provision  of  services  by  the  Law  Society  in  French  as  set  out  in 
the  Proceedings  of  Convocation  dated  June  23rd,  1989, 
Dominique  Paquet-Broad  has  been  hired  as  French  Language 
Services  Co-ordinator  beginning  February  5th,  1990.  Ms. 
Paquet-Broad  is  a  fully  bilingual  communications  expert  with  a 
background  in  public  and  corporate  relations  and  management. 

DISCIPLINE  COMMITTEE 

•  Recovery  of  Audit  Costs 

Convocation  approved  a  recommendation  of  the  Discipline 
PoHcy  Committee  that  the  Society  collect  audit  costs  from 
members  where  an  audit  takes  longer  than  10  hours. 

By  way  of  background  95%  of  the  problems  encountered  in 
spot  audits  are  dealt  with  by  the  Audit  staff  through  correspon- 
dence requiring  corrections  of  inadequacies.  The  remaining  5^o 
of  problems  result  in  formal  audit  reports  because  the  inadequa- 
cies are  serious  enough  to  warrant  formal  disciphne.  Many  of 
these  are  settled  without  a  hearing.  Substantial  Audit  resources 
nevertheless  are  expended. 

Costs  will  be  assessed  in  the  following  manner: 

1.  When  an  auditor  or  examiner  attends  at  a  member's 
office  pursuant  to  instructions  authorized  under  Section 
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18  of  Regulation  573  the  auditor  or  examiner  will  docket 
all  time  spent  on  the  audit. 

2.  When  it  becomes  apparent  that  the  audit  is  going  to  take 
more  than  10  hours  the  auditor  or  examiner  shall  give  the 
member  notice  that  member  will  be  required  to  pay  all 
costs  beyond  the  first  10  hours. 

3.  The  Audit  department  will  record  all  time  spent  by  any 
Audit  staff  member.  The  Audit  department  will  submit 
notices  assessing  the  member  for  costs  from  time  to  time 
but  not  more  often  than  monthly.  The  costs  will  be 
payable  on  delivery  of  the  notice  of  assessment.  The 
costs  will  be  assessed  on  the  basis  of  $50.00/hour  of 
Audit  staff  time  to  a  maximum  of  $2,500.00/audit 
instructed  under  section  18  of  Regulation  573. 

4.  The  Audit  department  will  submit  a  final  notice  of 
assessment  for  all  costs  on  the  completion  of  the  audit 
where  no  discipHne  proceedings  are  commenced.  If 
discipline  proceedings  are  commenced  the  final  notice  of 
assessment  will  be  submitted  for  time  spent  on  the  audit 
up  to  the  issuance  of  the  formal  complaint. 

5.  On  the  delivery  of  the  final  notice  of  assessment,  the 
member  shall  have  a  right  to  a  review  of  the  assessment 
and  the  quantum  of  the  costs.  The  reviews  will  be 
conducted  by  a  single  bencher.  The  discipHne  hearings 
co-odinator  will  be  responsible  for  scheduhng.  The 
member  and  the  Society  will  make  submissions  as  to 
whether  the  time  spent  on  the  audit  was  reasonably 
necessary.  The  bencher  hearing  the  review  will  decide 
whether  the  assessment  is  justified,  and  if  so,  whether  the 
time  spent  on  the  audit  was  reasonable  given  the  state  of 
the  member's  books  and  records  as  disclosed  by  the 
audit.  If  the  bencher  is  of  the  view  that  the  assessment 
was  not  justified  or  that  the  time  spent  on  the  audit  was 
not  reasonable  given  the  state  of  the  member's  records, 
the  bencher  may  revoke  the  assessment  or  reduce  the 
number  of  hours  for  which  the  member  is  required  to 
pay. 
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6.  Where  a  member  has  been  assessed  costs  and  discipline 
proceedings  have  been  subsequently  commenced  as  a 
result  of  the  audit  the  member  rather  than  having  a 
review  of  the  audit  costs  may  raise  the  issue  of  the  costs  at 
the  conclusion  of  the  discipline  hearing. 

7.  Where  a  member  does  not  pay  the  assessed  costs  within 
four  months  of  the  date  on  which  payment  is  due,  the 
Society  may  commence  discipline  proceedings  for  failure 
to  pay  the  costs  owing  to  the  Society,  subject  to  the 
procedure  outlined  in  paragraph  5  above. 

•  Authorization  of  Discipline  Charges 

Once  each  month,  the  Chair  and  either  one  or  both  of  the 
two  Vice  Chairs  of  the  Discipline  Committee  meet  with  the 
Complaints  and  Disciphne  Staff  to  consider  requests  for  formal 
disciphnary  action  against  individual  lawyers.  The  majority  of 
these  requests  emanate  from  the  Complaints  Department. 

The  following  table  shows  the  number  of  requests  made  by 
Complaints  Staff  in  1989. 


Sought 

Obtained 

February 

6 

4 

March 

6 

6 

April 

11 

8 

June 

9 

7 

July 

10 

9 

August 

14 

10 

September 

12 

11 

October 

4 

3 

December 

10 

10 

82 

68 

FINANCE  COMMITTEE 

•  Grant  from  the  Law  Foundation  of  Ontario 

In  November,  the  Law  Society  Foundation  considered  the 
Society's  request  for  funds  for  special  projects  in  the  amount  of 
$2,467,897.  The  Law  Foundation  approved  a  grant  of  $2.3 
million  leaving  a  shortfall  of  $167,897  which  was  allocated  as 
follows: 
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Requested  Adjusted  Actual 

County  &  District  Libraries  - 
addition  of  French  language 
materials  in  specific  county 

libraries  $  50,000  $10,000  $  40,000 

County  Libraries  -  equipment  $150,000  $30,000  $120,000 

Public  Information  $250,000  $85,000  $165,000 
Legal  Education:  Provision 

of  Bar  Admission  Course 

Lecture  materials  in  French  $200,000  $45,000  $155,000 


ADMISSIONS  COMMITTEE 

•  Foreign  Legal  Consultants 

Convocation  approved  the  Hcensing  of  three  foreign  legal 
consultants:  Luc  Desprins,  Christopher  WiUiam  Morgan  and 
Stephanie  Marian  Ellman.  Messrs.  Desprins  and  Morgan  are 
with  the  New  York  firm  of  Skadden,  Arps,  Slate,  Meagher  & 
Flom  while  Ms.  Ellman  practises  with  the  New  York  firm  of 
Shearman  &  Sterling. 


PROCEEDINGS  OF  CONVOCATION 

January  25th,  1990 

•  Patrick  Christian  Hengen 

Patrick  Christian  Hengen  of  Richmond  Hill  was  repri- 
manded in  Convocation  having  been  found  guilty  of  profes- 
sional misconduct  in  that  he  improperly  counselled  clients  to 
avoid  the  operation  of  the  law  with  respect  to  the  suspension  of 
their  motor  vehicle  Hcenses.  The  soHcitor  advised  cHents  facing  a 
Hcense  suspension  as  a  result  of  a  conviction  for  impaired  driving 
to  file  a  notice  of  appeal  with  the  view  to  obtaining  a  temporary 
license  pending  the  appeal.  The  appeal  was  subsequently  aban- 
doned and  the  solicitor  improperly  counselled  his  clients  as  to 
how  to  avoid  the  reinstatement  of  the  suspension  on  the 
abandonment  of  the  appeal. 

The  discipline  panel  in  recommending  a  reprimand  in 
Convocation  noted  that  were  it  not  for  the  substantial  evidence 
of  good  character  and  the  co-operation  shown  by  the  member  a 
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suspension  might  have  been  appropriate.  Patrick  Christian 
Hengen  was  Called  to  the  Bar  in  March  1969. 

•  William  Donald  Gray 

William  Donald  Gray  of  Toronto  was  suspended  for  60  days 
effective  February  5th,  1990.  The  soUcitor  had  been  found  guilty 
of  professional  misconduct  as  a  result  of  his  failure  to  reply  to  the 
Law  Society,  his  breach  of  undertakings  to  fellow  solicitors  and 
the  Law  Society  and  his  failure  to  properly  maintain  books  and 
records  of  account  required  by  the  Law  Society.  Wilham  Donald 
Gray  was  Called  to  the  Bar  in  March  1969. 

•  Martin  Sheldon  Pilzmaker 

Martin  Sheldon  Pilzmaker  of  Toronto  was  disbarred.  The 
soHcitor  was  found  guilty  of  professional  misconduct  for  faihng 
to  co-operate  with  the  Law  Society  in  regard  to  certain  serious 
investigations  of  his  professional  misconduct  thereby  demon- 
strating that  he  is  ungovernable  by  the  Law  Society.  Martin 
Sheldon  Pilzmaker  was  Called  to  the  Bar  in  March  1977. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


February  23rd,  1990 

•  Election  of  Bencher 

Colin  L.  Campbell  was  elected  a  Bencher  to  fill  the  vacancy 
created  by  the  resignation  of  Burke  Dor  an.  Mr.  Campbell 
practises  with  the  law  firm  of  McCarthy,  Tetrault  in  Toronto. 

•  Queen's  Counsel 

Convocation  considered  the  motion  passed  by  the  members 
present  at  the  Annual  Meeting  of  the  Law  Society  on  October 
7th,  1989.  Rule  52,  subsection  (8)  of  the  Rules  made  under  the 
Law  Society  Act  requires  Convocation  to  consider  motions 
passed  at  the  Annual  Meeting  within  6  months.  The  Rule  also 
provides  that  the  motions  passed  at  an  Annual  Meeting  are  not 
binding  on  Convocation. 

The  text  of  the  motion  passed  at  the  Annual  Meeting  is  as 
follows: 

WHEREAS  at  two  prior  annual  meetings  of  this  Society 
resolutions  have  been  passed  calhng  for  the  abolition  of  the 
title  Queen's  Counsel; 

AND  WHEREAS  the  Benchers  of  this  Society  eventually 
passed  a  resolution  calling  on  the  government  for  meaning- 
ful reform  of  the  granting  process  for  Queen's  Counsel; 

AND  WHEREAS  the  Peterson  government  in  response  to 
the  request  of  the  Society  announced  that  it  would  abolish 
the  title  of  Queen's  Counsel  and  has  refrained  from  naming 
any  new  Queen's  Counsel  in  Ontario; 

AND  WHEREAS  the  Peterson  government  has  refrained 
from  introducing  legislation  in  this  area; 

AND  WHEREAS  the  pubHc  is  still  being  misled  into 
beheving  that  the  title  Queen's  Counsel  is  indicative  of  legal 
excellence; 
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AND  WHEREAS  at  the  last  annual  meeting  of  the  Society, 
when  the  presidents  of  the  county  and  district  associations 
were  present,  a  resolution  that  the  Law  Society  urgently 
request  the  government  of  Ontario  to  introduce  legislation 
to  aboHsh  the  title  of  Queen's  Counsel  of  Ontario  was 
defeated  47  to  45. 

THEREFORE  BE  IT  RESOLVED  THAT  this  Society 
requests  the  Government  of  Ontario  to  introduce  legislation 
to  aboUsh  the  title  of  Queen's  Counsel  in  Ontario; 

The  Society's  present  position  regarding  Queen's  Counsel 
was  adopted  by  Convocation  on  May  27th,  1988  and  accords 
with  the  position  of  the  Canadian  Bar  Association— Ontario  and 
the  Advocates  Society. 

The  main  points  are: 

1.  Existing  Queen's  Counsel  appointments  remain  in  place. 

2.  All  lawyers  in  Ontario  be  eligible  for  appointment  if  they 
quahfy. 

3.  The  criteria  for  appointment  include  professional 
integrity,  good  character  and  a  significant  contribution  to 
the  practice  of  law  through  one  or  more  of  the  following: 

(a)  Recognition  by  other  members  of  the  profession  as  an 
exceptional  barrister  or  soUcitor; 

(b)  Exceptional  contribution  through  legal  scholarship, 
teaching  or  continuing  legal  education;  or 

(c)  Demonstration  of  exceptional  qualities  of  leadership 
in  the  profession,  including  the  affairs  of  the  Law 
Society  of  Upper  Canada,  the  Canadian  Bar  Associa- 
tion and  other  lawyers'  organizations. 

We  would  not  take  exception  to  a  requirement  for  a 
minimum  number  of  years  in  practice.  The  advisory 
committee  should  hmit  the  number  of  persons  recom- 
mended so  as  to  maintain  the  distinction  of  the  honour. 

4.  The  estabhshment  of  an  advisory  committee  for  the 
purpose  of  recommending  worthy  candidates  for 
Queen's  Counsel  appointments  to  the  Attorney  General. 
An  advisory  committee  will  provide  credibility,  integrity 
and  knowledgeable  input  to  the  selection  process. 
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While  the  government  will  not  fetter  its  discretion  in 
making  appointments  by  delegating  its  authority  to  this 
committee,  it  is  reasonable  to  expect  that  the  government 
would  be  guided  by  the  committee's  recommendation. 

Such  a  committee  might  be  made  up  as  follows: 

(a)  The  Treasurer  of  the  Law  Society  of  Upper  Canada  and 
the  presidents  of  the  Canadian  Bar  Association— 
Ontario,  the  Advocates  Society,  the  County  and  District 
Law  Association  Presidents  and  the  Criminal  Lawyers 
Association; 

(b)  Four  members  of  the  profession  jointly  appointed  by 
the  Law  Society  of  Upper  Canada  and  the  Canadian  Bar 
Association— Ontario  (two  from  Toronto  and  two  from 
other  areas);  and 

(c)  Two  lay  benchers  of  the  Law  Society  of  Upper  Canada. 

This  position  was  communicated  to  the  Attorney  General  by 
way  of  a  letter  dated  July  14th,  1988  signed  by  the  Society,  the 
Canadian  Bar  Association— Ontario  and  the  Advocates  Society. 

During  the  debate  in  Convocation  regarding  the  motion 
passed  at  the  Annual  Meeting  the  following  motions  were  put: 

1 .  THAT  the  Society  confirm  its  present  position  in  regard 
to  Queen's  Counsel. 

2.  THAT  the  Law  Society  take  no  position  whatsoever  in 
regard  to  the  issue  of  Q.C.'s. 

3.  THAT  Convocation  approve  the  statement  with  the 
amendment  of  paragraph  (1)  of  the  Summary  of 
Recommendations  for  Reform  of  the  Queen's  Counsel 
Appointment  Process  in  Ontario  altered  to  read  that 
* 'existing  Queen's  Counsel  be  aboUshed." 

4.  THAT  the  Society  adopt  the  position  set  out  in  the 
Resolution  passed  at  the  Annual  Meeting. 

After  a  lengthy  debate  the  first  motion  passed  on  a  vote 
of  18-13.  The  remaining  motions  were  not  put. 
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PROFESSIONAL  CONDUCT 

•  Discount  Coupons  for  Mortgages 

A  financial  institution  inquired  of  the  Professional  Conduct 
Committee  whether  it  would  be  acceptable  to  include  in  promo- 
tional packages  a  coupon  offering  a  mortgage  customer  lO^^^o  off 
a  lawyer's  regular  fees  on  their  mortgage.  The  coupon  would  be 
redeemable  at  any  one  of  several  law  firms  named  on  the  coupon. 
The  coupon  would  also  contain  wording  to  the  effect  that  the 
coupon  does  not  constitute  a  recommendation  or  advice  to  the 
customer  that  a  particular  law  firm  should  be  retained.  The 
coupon  would  be  one  in  a  package  of  coupons  offering  discounts 
on  moving  related  expenses  such  as  movers',  storage  and  truck 
rental  costs. 

The  Committee  was  of  the  view  and  Convocation  agreed 
that  the  proposal  was  an  attempt  to  have  lawyers  pay  the  cost  of 
advertising  the  financial  institution  by  requiring  them  to  dis- 
count their  fees  by  109/o  for  participating  in  the  scheme  and  as  the 
Rules  of  Professional  Conduct  prohibit  the  offering  of  a 
discount  or  special  rate  the  proposal  should  not  be  approved. 

PROFESSIONAL  STANDARDS  COMMITTEE 

•  LINK,  Lawyers'  Assistance  Program 

LINK,  Lawyers'  Assistance  Program  is  a  joint  project  of  the 
Law  Society,  the  Canadian  Bar  Association— Ontario,  the 
Advocates  Society,  the  County  &  District  Presidents  Association 
and  the  Women's  Law  Association  to  offer  counselHng  services 
to  members  of  the  profession  suffering  from  stress  arising  from 
their  professional  or  personal  circumstances  including  alcohol 
and  drug  abuse. 

The  service  is  a  confidential  one  and  any  member  requiring 
assistance  should  call  (416)  278-1491  (Metro  Toronto)  or  the  toll 
free  number  1-800-268-521 1 . 

The  program  was  developed  by  the  Research  and  Planning 
Committee  and  now  that  it  is  operating,  the  Professional 
Standards  Committee  will  assume  responsibility  as  of  March  1st, 
1990. 

Since  January  1st,  1990  the  program  has  been  delivering 
services  through  Corporate  Health  Consultants  and  to  date  19 
members  have  sought  assistance. 
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November  8th,  1989 

The  following  matter  should  have  been  reported  in  the 
November  Proceedings  of  Convocation  and  appears  now  as  a 
matter  of  record. 

•  Harry  Kopyto 

Harry  Kopyto  of  Toronto  was  disbarred  with  the  disbar- 
ment to  take  effect  on  November  19th,  1989.  The  soHcitor  was 
found  guilty  of  professional  misconduct  for  bilhng  Legal  Aid  for 
services  that  were  for  the  most  part  never  performed  and  which 
the  sohcitor  knew  had  not  been  performed. 

Convocation  found  that  the  soHcitor  in  **guessing"  and 
subsequently  certifying  legal  aid  accounts  was  reckless  in  the 
extreme  or  wilfully  blind  to  the  consequences  of  his  conduct.  The 
sohcitor' s  submission  that  he  was  no  more  than  careless  or 
negligent  in  submitting  * 'inaccurate  accounts''  was  rejected. 
Based  on  the  Agreed  Statement  of  Facts  Convocation  found  that 
the  soHcitor 's  conduct  which  resulted  in  overbilHngs  to  Legal  Aid 
of  more  than  2,000  hours  constituted  civil  fraud. 

Harry  Kopyto  was  called  to  the  Bar  in  March  1974. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

March  22nd,  1990 

•  Resignation— Ian  W.  Outerbridge 

The  Treasurer  announced  to  Convocation  with  regret  that 
he  had  accepted  Mr.  Outerbridge' s  resignation  as  a  Bencher. 
Having  been  petitioned  into  personal  bankruptcy,  Mr.  Outer- 
bridge  felt  that  he  should  not  continue  to  sit  as  a  Bencher.  The 
Treasurer  remarked  upon  the  very  significant  contribution  that 
Mr.  Outerbridge  has  made  to  the  profession  and  to  the  pubHc 
during  his  eleven  years  as  a  Bencher,  and  particularly  the  very 
effective  role  he  has  played  in  helping  the  pubHc  better  under- 
stand the  Law  Society  and  its  activities. 

CERTIFICATION  BOARD 

•  Family  Law 

The  standards  and  procedures  for  certification  as  a  Special- 
ist in  Family  Law  have  now  been  approved  in  their  final  form. 
Advertisements  will  soon  appear  in  the  Ontario  Reports  to 
inform  the  profession  of  the  particulars.  In  the  meantime, 
members  are  invited  to  communicate  with  the  Co-ordinator  of 
the  Certification  Program,  Ms.  Sarah  Thomson,  at  the  Law 
Society  at  Osgoode  Hall.  She  will  be  pleased  to  send  a  complete 
package  of  information  to  any  interested  persons  upon  request. 

•  Intellectual  Property  Specialty  Committee 

Ronald  E.  Dimock  of  Toronto  has  been  asked  to  Chair  a 
new  Specialty  Committee  in  the  area  of  Intellectual  Property. 
Mr.  Dimock  has  also  been  asked  to  recommend  other  members 
to  serve  with  him  on  the  Specialty  Committee,  and  to  ensure  that 
the  membership  of  the  Specialty  Committee  will  reflect  the 
geographic  and  demographic  make-up  of  the  profession  in 
Ontario.  Once  the  members  of  the  Specialty  Committee  have 
been  appointed,  their  first  tasks  will  be  to  define  the  area  of 
specialty  more  specifically  and  to  settle  upon  the  standards  that 
must  be  met  before  certification  will  be  granted. 
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PROFESSIONAL  CONDUCT 

•  Lawyers  in  Mortgage  Transactions 

Convocation  adopted  a  recommendation  of  the  Profes- 
sional Conduct  Committee  regarding  the  amending  of  Rule  23, 
Lawyers  in  Mortgage  Transactions. 

Paragraph  2(b)  of  the  Rule  presently  reads: 

**2.  No  lawyer  engaged  in  the  private  practice  of  law  in 
Ontario  shall  directly  or  indirectly  through  a  corporation, 
syndicate,  partnership,  trust  or  other  entity  in  which  the 
lawyer  or  a  related  person  has  a  financial  interest: 

(b)  arrange  or  recommend  the  participation  of  a  cHent  as 
an  investor  in  a  syndicated  mortgage  where  the  solicitor  is  an 
investor;  or" 

The  Committee  was  of  the  opinion  and  Convocation  agreed 
that  a  lawyer  should  be  able  to  invest  in  a  syndicated  mortgage 
with  a  chent  if  the  cHent  is  either  independently  represented  or 
is  a  sophisticated  investor.  The  onus  would  be  on  the  lawyer 
to  prove  it.  Accordingly,  paragraph  2(b)  of  Rule  23  is  amended 
to  read: 

**2.  No  lawyer  engaged  in  the  private  practice  of  law  in 
Ontario  shall  directly,  or  indirectly  through  a  corporation, 
syndicate  partnership,  trust  or  other  entity  in  which  the 
lawyer  or  a  related  person  has  a  financial  interest: 

(b)  arrange  or  recommend  the  participation  of  a  chent  as 
an  investor  in  a  syndicated  mortgage  where  the  solicitor  is  an 
investor  unless  the  solicitor  can  demonstrate  that  the  client 
had  competent  independent  advice  in  making  the  invest- 
ment or  that  the  client  is  a  knowledgeable  investor;  or'' 

•  Real  Estate  Company  Paying  Lawyers'  Fees 

A  law  firm  has  been  approached  by  a  real  estate  company 
which  wishes  to  advertise  the  fact  that  if  vendors  hst  their 
property  with  the  real  estate  company  it  will  pay  their  legal  fees. 

The  Committee  was  of  the  opinion  and  Convocation  agreed 
that  the  proposal  as  presented  was  unacceptable  because  of  the 
steering  and  the  potential  for  conflict  of  interest  problems  to 
arise. 
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DISCIPLINE  POLICY  COMMITTEE 

•  Increase  of  Late  Filing  Levies 

The  late  filing  fee  for  the  filing  of  Form  2/3  of  $5  a  day  to  a 
maximum  $600  has  been  increased  to  $10  per  day  with  a 
maximum  of  $1500. 

INSURANCE  COMMITTEE 

•  Change  of  Name 

With  the  transfer  of  the  Practice  Advisory  Service  to  the 
Professional  Standards  Committee  and  the  increasing  emphasis 
of  the  Practice  and  Insurance  Committee  on  matters  of 
insurance  alone,  Convocation  approved  a  recommendation  that 
the  Practice  and  Insurance  Committee  become  the  Insurance 
Committee. 

•  Captive  Insurance  Committee 

Pursuant  to  Convocation's  approval  of  May  26th,  1989,  and 
following  preparatory  work  necessary  for  the  formation  and 
estabhshment  of  the  Society's  insurance  company,  the  business 
plan  for  the  proposed  company  was  presented  at  the  January  25, 
1990  Committee  Meeting  and  has  since  been  submitted  to  the 
regulatory  authorities,  further  advancing  the  process  of  incorpo- 
ration and  hcensing. 

After  completion  of  the  necessary  search,  the  Director 
advised  that  the  recommended  name.  Lawyers*  Professional 
Indemnity  Company  is  acceptable  in  its  present  form. 

FRENCH  LANGUAGE  SERVICES 

Convocation  approved  a  report  setting  out  a  program  for 
the  implementation  of  the  French  Language  Services  adopted  by 
Convocation  in  June  1989. 

The  main  points  of  the  poUcy  are: 

(1)  The  Law  Society  is  committed  to  providing  services  in 
the  French  language  to  its  own  members  and  to  the 
pubUc  from  Osgoode  Hall  and  other  Society  offices  in 
Toronto  and  from  its  facihties  in  the  City  of  Ottawa. 

(2)  The  Law  Society  is  committed  to  providing  instruction 
and  materials  in  the  French  language  to  students 
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pursuing  the  Bar  Admission  Course  in  the  City  of 
Ottawa. 

(3)  The  Law  Society  is  committed  to  providing  continuing 
legal  education  programmes  in  the  French  language. 

(4)  The  Law  Society  is  committed  to  reviewing  its  existing 
and  future  programmes  with  the  objective  of  bringing 
these  programmes  into  conformity  with  its  poHcy  on  the 
provision  of  French  language  services. 

(5)  The  above  commitments  are  subject  to  such  hmits  as 
circumstances  make  reasonable  and  necessary  with  the 
goal  of  having  the  policy  substantially  implemented 
within  three  years. 

(6)  The  French  Language  Services  Pohcy  shall  be  reviewed 
annually  to  determine  the  progress  of  its  implementa- 
tion and  to  consider  how  particular  programmes  might 
be  improved. 

(7)  For  the  purposes  of  implementing  and  monitoring  its 
policy,  the  French  Language  Services  Committee 
should  be  made  a  standing  committee  of  the  Law 
Society  of  Upper  Canada,  (implemented) 

The  implementation  program  is  to  be  phased  in  during  the 
period  January  1990  to  June  1992  at  a  cost  of  slightly  over 
$1  million.  The  largest  cost  item  at  $547,000  is  the  translation  of 
the  Bar  Admission  Course  materials  into  French. 

In  addition  to  translation  of  materials  both  in  the  legal 
education  area  and  other  areas  of  the  Law  Society,  bihngual  staff 
will  be  added,  where  necessary,  to  those  areas  of  the  Society 
which  have  direct  contact  with  members  of  the  profession  and 
public.  It  is  important  to  note  that  existing  unilingual  English 
speaking  staff  will  at  no  time  be  at  a  disadvantage  because  of  the 
French  Language  Services  poHcy.  Bilingual  personnel  will  be 
hired  as  new  positions  are  created  and  attrition  takes  place. 

Of  the  $1  milhon  cost,  $70,000  will  come  from  the  Secretary 
of  State  and  it  is  hoped  that  $555,000  will  originate  from  the  Law 
Foundation  of  Ontario. 

Members  wishing  a  copy  of  the  full  report  should  contact 
the  French  Language  Services  Co-ordinator  at  the  Law  Society. 
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SPECIAL  COMMITTEE  ON  COMPLAINTS  PROCEDURES 

Set  out  below  is  the  first  of  a  series  of  working  papers  setting 
out  the  details  of  the  Special  Committee's  deliberations. 

INTRODUCTION 

The  Special  Committee  on  Complaints  Procedures  is 
preparing  a  series  of  recommendations  to  Convocation  which 
are  evolutionary  in  nature,  rather  than  revolutionary.  Self-regu- 
latory  bodies  are  everywhere  under  severe  pressure  to  be  more 
accountable  and  responsive  to  a  pubhc  which  increasingly  feels 
there  is  at  least  the  appearance  of  conflict  of  interest  when  a 
professional  group  regulates,  investigates  and  discipHnes  itself. 
Consumer  groups  in  the  United  Kingdom,  for  instance,  have 
been  insisting  in  recent  years  that  the  Law  Society  cease  to  have 
any  jurisdiction  whatsoever  over  the  complaints  process. 

Lord  Benson,  who  chaired  a  Royal  Commission  on  Legal 
Services  in  1984,  commented,  **If  a  profession  is  to  retain  the 
respect  of  the  community  it  must  keep  just  ahead  of  pubHc 
thought  and  opinion.  If  it  falls  behind,  it  will  encounter 
trouble.'' 

The  Special  Committee  considered  recommending  that  a 
body  entirely  independent  of  the  Law  Society  of  Upper  Canada 
should  receive  and  process  complaints.  Perhaps  this  alternative 
can  be  reviewed  again  if  the  changes  the  Special  Committee  is 
suggesting  prove  inadequate  to  the  test  of  inspiring  the  confi- 
dence of  the  public  and  profession  in  the  fairness  of  the  process. 
Such  separation  of  powers  potentially  strikes  at  the  heart  of 
self-governance  however  and  it  may  be  premature. 

It  is  submitted  that  the  present  mandate  of  the  complaints 
process  is  overly  restrictive.  Existing  procedures  focus  exclu- 
sively on  the  investigation  of  complaints  in  order  to  determine  if 
a  lawyer's  conduct  warrants  disciplinary  action.  Of  the  some 
4000  complaints  processed  last  year  by  the  Complaints  Depart- 
ment (with  each  staff  lawyer  and  complaints  officer  carrying  a 
staggering  number,  on  average,  of  300  to  350  open  files  at  any 
given  time)  only  2.5<7o,  about  100  complaints,  result  in  any  form 
of  hearing  before  a  DiscipUne  Committee. 

These  figures  raise  the  fundamental  question  of  whether  a 
complaints  process  geared  exclusively  toward  developing  cases 
for  prosecution  properly  serves  and  protects  the  public.  Your 
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Committee  is  of  the  view  that  complaints  procedures  need  to  be 
changed  so  that  the  Law  Society  can  more  effectively  respond  to 
a  much  wider  range  and  variety  of  complaints. 

It  is  recognized  that  many  complaints  have  no  merit  or 
involve  matters  over  which  the  Law  Society  has  no  jurisdiction  at 
present  (fees,  for  instance,  or  negligence  suits).  A  great  number 
however  fall  into  a  category  that  the  United  Kingdom  likes  to  call 
* 'shoddy  work":  minor  acts  of  tardiness,  indifference  or  sloppi- 
ness  on  the  part  of  lawyers  who  may  be  incompetent  or  merely 
overworked.  While  technically  in  such  cases  the  lawyer  has 
violated  Rule  2  or  Rule  13,  the  Law  Society  has  traditionally 
taken  no  action  to  satisfy  the  distress  and  indignation  of  the 
complainant  or  to  address  the  inadequacy  of  the  lawyer. 

This  unhappy  state  of  affairs  has  been  recognized  by  the 
Law  Society  for  many  years.  It  resulted  in  the  estabhshing  of  a 
committee,  headed  by  Allan  Rock,  whose  recommendations  led 
to  the  formation  some  years  ago  of  a  new  standing  committee, 
Professional  Standards,  which  itself  has  been  frustrated  by  a 
lack  of  statutory  power  to  oblige  lawyers  to  take  steps  to  remedy 
the  situation  or  to  improve  their  skills.  In  Working  Paper  2  to  be 
presented  at  the  March  Convocation,  the  Special  Committee  on 
Complaints  Procedure  will  be  bringing  recommendations  to 
establish  a  new  category  of  professional  misconduct,  to  be 
known  (tentatively)  as  Unsatisfactory  Professional  Practice, 
with  a  series  of  remedies  that  will  require  approaches  to  the 
Attorney  General  to  expand  the  Law  Society's  statutory  powers. 
At  the  April  Convocation,  the  Special  Committee  will  submit  its 
final  Working  Paper  dealing  principally  with  the  issue  of  minor 
negligence  matters  that  at  the  moment  are  lost  in  the  system. 

Convocation  will  be  interested  to  know  that  the  largest 
number  of  complaints  arise  from  the  practice  of  real  estate  law 
(33%  in  1988),  followed  by  civil  litigation  (21%)  and  matrimonial 
law  (12%).  Fully  40%  of  all  files  opened  fall  into  the  "shoddy 
work"  category. 

A  major  shift  in  style  is  proposed  for  the  Complaints 
Department.  Except  in  acute  situations,  both  complainants  and 
lawyers  would  be  better  served  by  a  conciliatory,  problem-solv- 
ing approach  rather  than  an  adversarial  one.  The  present  system, 
relying  as  it  does  on  written  complaints  and  responses,  is 
admirable  in  its  ponderous  and  judicious  dignity  when  there  is 
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evidence  of  serious  misconduct,  but  it  is  cumbersome  and  almost 
useless  for  most  other  matters.  The  result  has  been  that  minor 
complaints  languish  in  open  files  for  one  or  two  years,  or  even 
more;  the  Complaints  Department  at  present  is  choking  on 
paper. 

It  is  also  submerged  in  telephone  calls.  Each  staff  lawyer 
handles  about  780  general  calls  a  year  and  each  complaints 
officer  about  5,000.  Many  of  these  calls  are  inquiries  which  can 
be  satisfied  by  a  reference  to  such  Law  Society  of  Upper  Canada 
services  as  Dial-A-Law,  Lawyer  Referral,  and  the  Compensation 
Fund.  In  those  cases  where  the  complainant  requests  an  investi- 
gation, the  Law  Society  is  obliged  to  open  a  file.  The  process 
commences  with  the  requirement  of  a  written  complaint,  fol- 
lowed by  a  written  request  to  the  lawyer  asking  for  an  explana- 
tion of  the  events  in  the  complaint,  followed  by  a  wait  for  the 
reply  from  the  lawyer,  after  which  there  is  a  letter  to  the 
complainant  from  the  lawyer,  after  which  there  is  a  letter  to  the 
complainant  outlining  the  lawyer's  reply,  and  then  a  letter  to  the 
lawyer,  and  so  on... 

It  is  submitted  that  a  uniform  approach  to  complaints 
handling  which  required  each  matter  to  be  dealt  with  in  the  same 
manner  regardless  of  subject  matter  and  gravity  is  overly  formal 
and  cumbersome  and  inappropriate.  It  should  be  replaced  with  a 
multifaceted  process  operated  by  a  restructured  Complaints 
Department  equipped  to  respond  to  a  wide  variety  of  com- 
plaints. It  is  proposed  that  a  number  of  * 'streams"  be  created 
within  the  complaints  process  with  each  stream  employing 
different  methods  to  achieve  the  various  objectives  of  the 
Complaints  Department. 

A  major  area  of  concern  for  the  Special  Committee  on 
Complaints  Procedure  for  example  is  the  necessity  to  develop  a 
speedier  process  to  handle  complaints  of  a  minor  nature  which 
show  little  Ukelihood  of  resulting  in  a  discipHne  hearing.  One 
useful  step  already  has  been  taken.  The  Complaints  Department 
has  been  restructured  into  teams,  with  each  team  made  up  of  a 
staff  lawyer,  a  complaints  officer  and  two  clerk  typists  who  work 
together  on  a  cluster  of  files.  This  has  proved  efficient  and 
effective  and  the  Committee  supports  and  encourages  this 
approach. 

Team  management  of  a  case  is  a  promising  beginning  but 
further  restructuring  is  essential.  In  particular,  the  different 
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'^streams''  within  the  complaints  process  should  be  able  to 
interact  effectively  with  the  various  other  departments  of  the 
Law  Society  which  have  an  interest  in  a  particular  complaint.  In 
its  dehberations,  the  Committee  has  sought  out  and  obtained  the 
participation  of  not  only  the  DiscipHne  Department  but  also 
Errors  &  Omissions,  Professional  Standards  and  Audit.  The 
existing  computer  system  operated  by  the  Complaints  Depart- 
ment enables  staff  to  monitor  a  complaint  but  changes  to  the 
programme  may  be  necessary  to  reduce  delays  and  improve  the 
flow  of  information  between  departments. 

When  handling  complaints,  staff  should  have  guidelines 
and  authority  to  mediate  difficulties  promptly  between  solicitors 
and  chents,  before  they  exacerbate  into  bitter  confrontation.  The 
accusatorial  style  of  the  formal  discipline  process  is  simply 
unsuited  to  the  overwhelming  majority  of  complaints  received  by 
the  Society. 

The  Special  Committee  has  reviewed  innovations  in  the 
complaints  procedures  of  a  number  of  jurisdictions  —  AustraHa, 
New  Zealand,  other  Canadian  provinces,  the  United  States  and 
the  United  Kingdom  —  and  has  synthesized  some  of  the  most 
promising  of  these  to  merge  them  harmoniously  with  the  Law 
Society  of  Upper  Canada's  long  standing  traditions  and 
procedures. 

GOALS  AND  OBJECTIVES 

The  Treasurer  asked  the  Special  Committee  to  draw  up  goals 
and  objectives  for  the  Complaints  Department.  This  was  the 
easiest  part  of  the  exercise. 

1 .  The  Complaints  Department's  process  should  be  read- 
ily accessible  to  the  public. 

2.  The  public  should  be  satisfied  that  the  complaints 
procedure  is  fair. 

3.  Lawyers  should  be  satisfied  that  the  complaints  proce- 
dure is  fair. 

4.  The  process  should  involve  no  avoidable  delay. 

5 .  The  Complaints  Department  should  expand  its  mandate 
beyond  its  traditional  investigative  function  to  encom- 
pass mediation  and  resolution-oriented  activities. 

6.  The  Complaints  Department  must  have  means  to 
address  complaints  which  involve  minor  professional 
misconduct,  minor  amounts  of  money  lost  through 
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negligence,  and  other  types  of  deficient  service  which  fall  under 
the  general  heading  of  UPP. 

7.  The  complaints  process,  in  its  entirety,  should  be  evaluated 
by  an  independent  body  at  regular  intervals  of  three  to  five 
years  to  determine  the  following: 

(i)  its  efficiency,  effectiveness,  and  credibihty  with  the 
public  and  the  profession; 

(ii)  patterns  of  complaints  which  might  require  analysis 
and  remedy. 

RECOMMENDATIONS 

1 .  Recommendation 

The  Complaints  Department  immediately  should  have  a 
toll-free  number  accessible  from  any  place  in  Ontario. 

Explanation 

People  living  outside  the  Metro  Toronto  diahng  area  are  at 
an  unfair  disadvantage.  In  the  years  1987-89,  a  breakdown  of 
complaints  by  geographical  location  showed  that  a  substantial 
number  of  complaints  came  from  outlying  parts  of  the  province. 
For  instance,  Algoma  had  73,  Cochrane  District  59,  Kent  45, 
Ottawa/Carleton  523,  Parry  Sound  31,  Peterborough  31,  Pres- 
cott/Russell  26,  Niagara  196,  Rainy  River  13,  Simcoe  235, 
Thunder  Bay  80,  Sudbury  84.  In  contrast,  the  City  of  Toronto 
had  4,117,  North  York  606,  York  501,  Scarborough  345,  Peel  716, 
Hamilton/Wentworth  379.  The  suggestion  is  that  the  closer  to 
Osgoode  Hall,  the  more  likely  dissatisfied  cHents  are  to  avail 
themselves  of  remedies  such  as  Complaints  Review. 

2.  Recommendation 

The  Law  Society  of  Upper  Canada  should  estabhsh  Tele- 
phone Resolution  as  part  of  its  Complaints  Department  as  soon 
as  the  following  considerations  can  be  met: 

(i)  assessment  of  staffing  needs  to  implement  TR  and  the 
approval  of  the  budgetary  considerations  involved; 

(ii)  guidelines  for  staff  to  determine  which  complaints 
can  be  handled  this  way,  by  whom,  and  at  what  point 
the  effort  should  be  deemed  a  failure  and  a  written 
process  be  commenced; 

(iii)  staff  training  in  concihatory  style  and  approaches. 
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Explanation 

The  quickest  and  simplest  way  to  resolve  complaints  about 
minor  practice  problems  that  do  not  seem  to  warrant  disciplinary 
action  or  involve  ethical  issues  is  a  telephone  call  from  the  Law 
Society  to  the  lawyer  whose  behaviour  is  at  issue.  In  most  cases 
the  complainants  are  not  seeking  discipHnary  action.  They 
merely  want  the  Law  Society's  assistance  in  getting  a  lawyer  to 
complete  a  task  which  can  be  readily  completed. 

Examples  include  failure  to  pay  a  bill  incurred  in  connection 
with  the  practice  of  law,  failure  to  complete  a  real  estate  report, 
failure  to  render  an  account  or  to  explain  an  item  on  an  account, 
failure  to  turn  over  a  client  file,  failure  to  honour  an  undertak- 
ing. The  Law  Institute  of  Victoria  (Austraha)  finds  that  tele- 
phone concihation  has  the  greatest  success  in  such  areas  as: 
delays  in  answering  calls  and  letters,  delays  in  transferring  files, 
lawyer  error  resulting  in  the  loss  of  small  amounts  of  money 
where  the  lawyer  may  be  wiUing  to  repay  or  reduce  some  of  the 
fee,  and  the  failure  of  the  lawyer  to  explain  a  delay. 

In  cases  where  the  lawyer  has  demonstrated  a  pattern  of 
such  conduct  in  the  past,  an  attempt  will  be  made  to  deal  with  the 
immediate  concern  by  TR  but  at  the  same  time  Professional 
Standards  will  be  notified  so  that  possible  underlying  problems 
in  the  lawyer's  practice  can  be  identified  and  addressed. 

The  Law  Society  of  England  disposes  of  20%  of  all 
complaints  by  TR.  In  Victoria  (Australia)  where  the  Law 
Institute  launched  Telephone  Complaints  Concihation  in  1986, 
some  30%  of  complaints  are  resolved  by  this  means.  In  its  first 
year  of  operation,  open  files  were  reduced  from  600  to  100. 

Staff  lawyers  in  the  Law  Institute  make  what  is  described  as 
**a  friendly  telephone  call."  Accordingly,  disputes  are  not 
prolonged.  It  has  been  found  that  lawyers  are  more  Hkely  to  be 
truthful  and  admit  fault,  and  more  hkely  to  remedy  the  situation, 
if  the  approach  is  by  telephone. 

Scott  Kerr  of  the  Law  Society  of  Upper  Canada's  Com- 
plaints Department  spoke  with  Michael  Power,  Deputy  Director 
of  Professional  Standards  for  the  Law  Institute.  Mr.  Power 
described  a  dramatic  reduction  in  the  turn-around  time  of 
complaint  files  since  the  telephone  process  was  introduced.  In  a 
great  number  of  cases,  the  complaint  is  successfully  concihated 
and  withdrawn  by  the  complainant.  Both  complainant  and 
lawyer  seem  to  appreciate  the  more  informal  and  personal 
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intervention  by  Institute  staff  lawyers.  As  a  result  there  has  been 
a  decrease  in  the  number  of  appeals  to  lay  commissioners. 

Significantly,  the  Victoria  Law  Institute  obtained  the 
required  legislative  authority  to  arbitrate  fees'  disputes  by  the 
telephone  resolution  process.  The  possibiHty  of  binding  arbitra- 
tion is  something  the  Law  Society  might  wish  to  consider,  but 
what  is  envisioned  by  TR  at  this  time  is  that  the  staff  have  the 
authority  to  negotiate  a  voluntary  fee  adjustment.  Complaints 
staff  anticipate  that  the  most  frequent  use  of  telephone  resolu- 
tion by  the  Law  Society  is  likely  to  be  in  cases  where  there  is  a 
delay  in  releasing  a  file,  a  delay  in  preparing  a  report  on  closing  a 
real  estate  transaction,  a  delay  in  honouring  an  undertaking,  and 
delay  in  the  rendering  of  a  fee  biUing.  The  incidence  of 
complaints  involving  fee  disputes  is  also  expected  to  be  high. 

Telephone  Resolution  will  enable  the  staff  to  negotiate  a 
solution  to  the  dispute  with  which  the  lawyer  concurs.  CompH- 
ance  is  wholly  voluntary.  In  such  cases  where,  for  instance,  a 
letter  of  apology  is  sought  and  is  appropriate  (a  not  uncommon 
situation)  the  lawyer  must  be  protected  against  abuse  of  such  a 
well-intended  gesture.  Complainants  would  be  obliged  to  sign  a 
suitable  release  to  that  effect.  A  complainant  who  is  not  satisfied 
with  the  staff's  handling  of  the  matter  may  appeal,  as  is  presently 
the  case,  to  the  lay  Bencher  who  sits  as  Complaint  Appeal 
Commissioner.  When  a  lawyer  refuses  to  cooperate  with  what 
the  staff  views  as  a  reasonable  resolution  of  the  matter,  the 
procedure  immediately  becomes  formal;  letter-writing  com- 
mences and  a  staff  request  for  mandatory  action  can  be 
presented  through  the  * 'minor  discipHne  remedies"  stream  being 
developed  by  the  Committee. 

The  cUent  whose  complaint  is  dealt  with  expeditiously  by 
telephone  is  very  often  a  satisfied  and  cordial  client.  In  many 
cases,  a  good  relationship  between  lawyer  and  client  resumes. 

The  process  is  not  lacking  in  record-keeping.  In  all  cases, 
lawyers  or  complaints  officers  making  the  telephone  calls  to 
lawyers  will  maintain  a  careful  record  of  the  conversation  and  a 
memo  concerning  it  will  be  placed  in  the  lawyer's  file.  In  order  to 
monitor  the  frequency  of  minor  complaints  against  a  lawyer 
(numbers  approaching  100  are  not  unknown)  a  computer  record 
of  the  complaint  and  resolution  will  be  kept. 

The  tone  of  voice  and  attitude  of  the  staff  lawyer  or 
complaints  officer  making  the  telephone  calls  are  key  factors  in 
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the  success  of  the  effort  to  mediate.  An  overbearing  or  hesitant 
manner  would  destroy  effectiveness  totally.  Staff  training  in 
conciHatory  approaches  therefore  is  essential.  The  Law  Society 
of  British  Columbia,  which  adopted  a  telephone  resolution  pro- 
gram recently,  provided  staff  training  before  the  program  was 
introduced  and  this  appears  a  good  example  to  follow. 

Since  the  team  approach  introduced  in  the  Complaints 
Department  appears  to  be  working  well,  it  is  proposed  that  it  be 
used  for  the  new  telephone  resolution  service.  Complaints 
officers,  who  are  law  clerks  and  have  developed  enormous 
expertise  in  the  complaints  field,  could  handle  most  telephone 
complaints,  with  the  discretion  to  refer  more  contentious  matters 
to  a  staff  lawyer. 

One  recommendation  concerning  the  provision  of  assis- 
tance to  members  of  the  public  in  framing  their  complaints  has 
been  referred  back  to  the  Committee  for  further  consultation 
with  the  Legal  Aid  Committee. 

3 .  Recommendation 

The  Law  Society  of  Upper  Canada  launch  a  program  to 
educate  the  pubhc  and  the  profession  about  the  changes  in  the 
Complaints  Department. 

Explanation 

The  pubHc  needs  simple,  graphic  pamphlets  and  non-print 
material  in  order  to  be  informed  of  the  operation  of  the 
Complaints  Department  and  the  Law  Society's  sincere,  ongoing 
efforts  to  deal  speedily,  fairly  and  effectively  with  evidences  of 
dissatisfaction  with  the  profession.  The  profession,  on  the  other 
hand,  needs  to  be  cautioned  that  Rules  2  and  13  will  be  taken 
seriously  in  future  and  new  remedies  will  be  in  place.  The 
profession  should  be  alerted  to  recent  indications  of  confusion 
about  such  ethical  issues  as  conflict  of  interest. 

While  these  cautionary  messages  need  to  be  communicated, 
and  perhaps  law  schools.  Continuing  Legal  Education  and  the 
Bar  Admission  courses  have  a  role  to  play  in  preventing  the  need 
for  them,  it  is  also  imperative  that  lawyers  see  the  Law  Society  as 
a  valuable  and  sympathetic  resource  rather  than  something  on 
the  order  of  Vlad  the  Impaler.  Practice  Advisory  is  a  very  helpful 
service,  and  little  understood.  The  powers  proposed  for  Profes- 
sional Standards  will  work  to  the  betterment  of  the  profession  as 
a  whole  and  will  address  the  factor  of  acute  stress  with  which  so 
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many  lawyers  are  burdened.  The  perception  of  the  Law  Society 
as  an  ogre  rather  than  a  friendly  support  is  unfortunate  and 
largely  untrue,  and  should  be  corrected. 

4.  Recommendation 

The  Law  Society  should  obtain  the  immediate  assistance  of 
computer  experts  to  enable  the  staff  to  establish  a  base  line  of 
statistical  gathering  of  some  subtlety  and  sophistication. 

Explanation 

The  operation  of  the  Complaints  Department  should  be 
accessible  for  easy  monitoring  and  quick  analysis  in  order  to 
facilitate  evaluation  of  performance  and  quality  of  service.  As 
well,  it  will  be  a  valuable  tool  for  future  generations  of  the 
profession  if  the  Law  Society  can  maintain  a  profile  of  com- 
plaints, a  dowsing  rod  by  which  to  judge  the  efficacy  of  legal 
education  and  Law  Society  governance. 

The  four  recommendations  set  out  above  were  approved  in 
principle  by  Convocation.  The  next  step  will  be  to  formulate  a 
budget  figure  to  implement  the  recommendations. 

One  recommendation  concerning  the  provision  of  assis- 
tance to  members  of  the  public  in  framing  their  complaints  has 
been  referred  back  to  the  Committee  for  further  consultation 
with  the  Legal  Aid  Committee. 

CALL  TO  THE  BAR 

The  Call  to  the  Bar  ceremonies  took  place  on  March  26th  in 
London,  March  28th  in  Ottawa  and  March  30th  in  Toronto.  In 
total  1,108  candidates  were  called  bringing  the  number  of 
members  in  the  Society  to  22,403. 

Chief  Justice  Callaghan  presided  over  the  Court  portion  of 
the  ceremonies  in  Toronto  where  candidates  were  addressed  in 
the  morning  by  Rosahe  S.  Abella,  Chair,  Ontario  Law  Reform 
Commission  and  in  the  afternoon  ceremony  the  address  was 
given  by  Mr.  Thomas  Sosa,  Deputy  Minister  of  Skills  Develop- 
ment and  a  former  lay  Bencher  of  the  Society. 

In  Ottawa,  Mr.  Justice  David  Griffiths  officiated  and  the 
candidates  were  addressed  by  Mr.  Justice  John  Sopinka.  In 
London,  Mr.  Justice  John  Brooke  administered  the  oaths  and 
Mr.  Peter  Desbarats,  Dean  of  the  School  of  Journahsm  at  the 
University  of  Western  Ontario  addressed  the  candidates. 
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•  Discipline 

Kevin  John  Mahan  of  Hamilton  was  permitted  to  resign  his 
membership  in  the  Society.  While  under  suspension  for  a 
previous  discipHne  infraction,  the  soHcitor  misled  other  soHci- 
tors  and  clients  as  to  the  status  of  files.  He  also  forged  an 
admission  of  service  on  a  document  and  attempted  to  mislead  a 
court  by  indicating  he  was  appearing  as  soUcitor  of  record  in  a 
matter.  In  deciding  to  permit  the  soHcitor  to  resign  Convocation 
took  into  consideration  that  the  solicitor  has  with  some  success 
overcome  his  difficulties  with  alcohoHsm.  Kevin  John  Mahan 
was  called  to  the  Bar  in  March  1977. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


April  27th,  1990 

On  April  27th,  1990  Convocation  considered  the  report  of 
the  Honourable  A.  S.  Dewar  on  the  Lang  Michener  affair. 
Convocation  had  asked  Mr.  Dewar  to  investigate  and  report  on 
what  happened  in  the  Law  Society's  handhng  of  the  Lang 
Michener  matter  and  to  advise  as  to  whether  there  was  any 
favouritism  or  other  impropriety  in  the  way  the  case  was  dealt 
with  including  particulars  of  such  improprieties.  In  Hght  of  the 
great  pubHcity  which  has  surrounded  the  issue,  the  report  with 
the  exception  of  the  appendices  is  reproduced  below. 

Convocation  after  considering  the  matter  adopted  two 
resolutions.  The  first  was  a  motion  thanking  Mr.  Paul  Lamek  the 
Chair  of  Disciphne  for  his  service  in  that  position.  The  second 
was  that  the  report  be  received  and  that  no  further  action  be 
taken  in  regard  to  it. 

REPORT  RE 
"THE  LANG  MICHENER  MATTER" 

1.  SCOPE 

On  January  26,  1990,  the  Benchers  of  the  Law  Society  of 
Upper  Canada  in  Convocation  adopted  the  following  resolution: 
'*An  impartial  person,  preferably  a  judge  or 
retired  judge  is  to  be  retained  to  investigate  into 
and  report  on  what  happened  in  the  Law  Society's 
handUng  of  the  Lang  Michener  matter,  and  to 
advise  as  to  whether  there  was  any  favoritism  or 
other  impropriety  in  the  way  the  case  was  dealt 
with,  including  particulars  of  such  improprieties, 
if  any. ' ' 

The  mover  and  the  seconder  of  the  resolution  were  Mr.  Ian 
W.  Outerbridge,  Q.C.  and  Mr.  Clayton  C.  Ruby  respectively. 
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On  February  2, 1990,  at  the  request  of  the  Treasurer,  Mr.  Lee 
Ferrier,  Q.C.  the  undersigned  agreed  to  undertake  the  investiga- 
tion referred  to  in  the  resolution,  and  to  report. 
The  three  components  of  the  task  are: 
•Investigate  and  report  on  *'what  happened  in 
the  Law  Society's  handhng  of  the  Lang  Michener 
matter". 

•  Advise  as  to  '*any  favoritism  or  other  impropriety 
in  the  way  the  case  was  deah  with". 

•  Provide  particulars  of  improprieties  identified. 

The  term  *'Lang  Michener  matter"  used  in  the  resolution 
refers  to  a  Law  Society  investigation  and  the  discipline  proceed- 
ings which  followed  it  regarding  alleged  professional  misconduct 
by  certain  LM  partners  for  failure  to  report  to  the  Law  Society  in 
a  timely  manner  professional  misconduct  on  the  part  of  Mr. 
Martin  Pilzmaker,  another  LM  partner.  The  five  partners  who 
comprised  the  LM  Executive  Committee  were  ultimately 
charged,  others  who  had  been  subjected  to  investigation  were 
not.  Those  charged  were  found  guilty  after  a  pubHc  hearing 
before  a  discipline  panel  of  three  Benchers.  The  investigation 
began  in  early  December,  1986.  Three  years  had  passed  by  the 
time  of  the  final  disposition  in  January  1990. 

2.  METHOD 

The  approach  taken  in  pursuing  the  present  task  has 
included  a  careful  examination  of  relevant  documents  and 
records  prepared  for  or  in  the  course  of  the  investigation, 
personal  interviews  with  persons  who  were  involved  or  could  be 
expected  to  have  knowledge  of  the  process  (excluding  all  who 
were  the  subject  of  investigation  and  the  members  of  the 
discipline  panel).  Objectivity  being  the  goal,  documents  pre- 
pared at  material  times  when  action  was  taken  or  decisions  made 
have  been  taken  as  a  reliable  source  in  determining  material 
facts.  Unless  confirmed  by  another  source  oral  statements  of  a 
speculative  nature  or  based  on  uncertain  recall  have  been 
discounted. 

The  present  review  cannot  be  regarded  as  a  review  of 
proceedings  before  the  discipline  panel  or  of  the  decision  made 
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there.  The  purpose  in  examining  the  transcript  of  those  proceed- 
ings (including  exhibits)  and  the  reasons  for  decision  was  to 
obtain  a  full  understanding  of  the  background.  The  proceedings 
stand  unchallenged  before  any  competent  review  tribunal,  a  fact 
that  attests  to  their  regularity,  given  the  vigorous  nature  of  the 
contest  in  an  open  forum. 

3.    HOW  THE  LAW  SOCIETY  HANDLED  THE  MATTER 

(1)  Background 

At  the  beginning  of  January  1985  Martin  Pilzmaker  and  two 
other  soHcitors  (Lloyd  Ament  and  Gary  Leonard  Wiseman)  who 
had  been  practising  law  together  joined  the  Lang  Michener  firm, 
as  it  then  was.  By  the  end  of  1985  or  early  1986  the  rumour  mill 
within  the  firm  appears  to  have  been  generating  apprehension 
and  dissatisfaction  concerning  Pilzmaker 's  professional  activity 
in  his  solicitor-cHent  relationships  as  well  as  his  relationship  with 
the  firm.  Some  months  passed,  during  which  apprehension 
became  serious  concern  and  more  focussed  as  reasons  became 
more  apparent.  In  the  meantime  the  Lang  Michener  and  Lash 
Johnson  firms  merged.  The  resulting  firm  is  referred  to  in  this 
report  as  LM.  Eventually  on  September  5,  upon  recommenda- 
tion of  the  Executive  Committee  the  partners  of  LM  met  and 
took  action  terminating  their  relationship  with  Pilzmaker  with 
effect  September  18.  The  termination  has  been  referred  to 
elsewhere  as  an  expulsion.  Pilzmaker's  professional  conduct 
resulting  in  this  action  was  first  reported  to  the  Law  Society  in 
late  November  and  early  December,  1986. 

Prior  to  the  merger  Lang  Michener  was  a  large  firm. 
Following  merger  the  new  firm  was  much  larger— the  number  of 
lawyers  being  in  the  order  of  200,  of  which  over  100  were  the 
partners.  Lang  Michener  management  had  been  in  the  hands  of 
two  committees:  a  management  committee,  and  an  operations 
committee.  Whether  in  anticipation  of  merger  or  for  other 
reason  the  management  function  was  restructured  and  placed  in 
the  hands  of  a  single  committee  of  five  partners— the  Executive 
Committee.  The  change  became  effective  May  15,  1986.  Mr. 
Donald  J.  Wright,  Q.C.  became  Chairman;  the  other  members 
were  Albert  Gnat,  Q.C,  Bruce  C.  McDonald,  Donald  Neville 
Plumley,  Q.C,  and  Bruce  A.  McKenna  (from  the  former  Lash 
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Johnson  firm).  Each  member  of  the  Executive  Committee  had 
an  assigned  area  of  responsibihty  in  the  management  of  the 
firm's  affairs  and  practice.  McDonald's  area  was  professional 
practice.  This  remained  the  situation  following  the  merger  on 
June  6, 1986  as  well. 

(2)  The  Law  Society  Investigation— Narrative 

On  November  18,  1986,  Mr.  Brendan  O'Brien,  Q.C.,  a 
soHcitor  retained  by  LM  to  advise  the  firm  regarding  the 
Pilzmaker  matter  and  the  duty  of  LM  lawyers  to  report  it  to  the 
Law  Society  telephoned  Mr.  Stephen  Sherriff ,  the  Law  Society's 
Senior  Counsel-Discipline  and  made  an  appointment  to  meet  on 
November  21.  Mr.  T.C.  Douglas,  Q.C.,  one  of  the  LM  partners, 
on  his  own  behalf  had  also  consulted  O'Brien  in  the  same  matter 
in  July.  Sherriff  and  O'Brien  met  as  arranged.  O'Brien  furnished 
certain  information  re  Pilzmaker's  conduct  to  Sherriff  and 
indicated  there  would  be  more  coming  soon.  *'As  a  result  of  this 
report,  the  Society's  investigation  into  Pilzmaker's  conduct 
commenced."  [Investigation  Report  Vol.1,  p. 62,  para  216]. 

Mr.  Charles  Piper,  a  Law  Society  auditor,  arranged  to 
interview  Douglas  on  November  26,  but  the  interview  was 
cancelled  as  suggested  by  O'Brien  in  a  telephone  call  to  Sherriff. 
[Investigation  Report  Vol.1  ,  p. 63,  para  220].  The  interview  with 
Douglas  seems  to  have  been  left  in  abeyance  until  late  summer 
1987,  when  Sherriff  revived  it. 

However,  Douglas  and  Piper  met  by  chance  while  having 
lunch  at  Osgoode  Hall  a  few  days  before  December  8.  On  this 
occasion 

Douglas  talked  freely  about  the  immigration 
problems.  Piper,  fully  expecting  to  soon  read  all 
about  the  immigration  problems  in  the  court 
documents  listened  intently  and  viewed  this 
change  meeting  as  premature  disclosure  of  what 
was  soon  to  come."  [Investigation  Report  Vol.1, 
p.109,  para  369]. 
On  December  8,  1986,  O'Brien  met  with  Charles  Piper  and 
turned  over  to  him  a  bundle  of  documents  relating  to  a  court 
proceeding  (Superior  Court  of  Ontario  Action  15588/86) 
recently  commenced  by  Pilzmaker  clients  to  recover  files  left 
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behind  when  Pilzmaker  vacated  LM  premises.  He  also  gave 
Piper  a  memorandum  dated  November  25,  1986,  (November  25 
memo)  prepared  at  LM  and  given  to  O'Brien  for  dehvery  to  the 
Law  Society.  The  November  25  memo  expressed  concerns 
regarding  Pilzmaker  immigration  practice 

**...when  Piper  received  the  memorandum  from 
Brendan  O'Brien  on  or  about  December  8th,  he 
attached  no  inordinate  significance  to  it  because 
he  had  already  been  briefed  by  Tom  Douglas." 
[Investigation  Report  VolJ,  p.  109,  para  370]. 
Sohcitors  Ament  and  Wiseman  who  had  joined  Lang 
Michener  with  Pilzmaker  in  January  1985  (having  practised  with 
him  for  sometime  prior  to  that)  were  interviewed  and  discipHne 
compaints  for  professional  misconduct  were  issued  against  both 
alleging  in  each  case  that: 

''He  failed  to  inform  the  Law  Society  during  and 
after  the  month  of  August,  1984,  that  he  was  aware 
that  a  lawyer  with  whom  he  was  associated  in 
practice  had  counselled  foreign  chents  to  commit 
illegal  acts,  namely  the  acquisition  of  landed 
immigrant  status  and  Canadian  citizenship  by 
corrupt  means  when  there  was  a  reasonable  Hkeh- 
hood  that  such  illegal  acts  would  cause  serious 
damage." 

The  complaints  came  on  before  closed  hearings  by  Disci- 
pHne Committee  panels  and  were  admitted  by  the  sohcitors. 

In  consideration  of  their  attempts  to  dissuade  Pilzmaker 
from  his  improper  activities,  and  in  consideration  of  their 
substantial  assistance  to  the  Law  Society's  investigation  of 
Pilzmaker,  counsel  for  the  Law  Society  supported  the  submis- 
sions on  behalf  of  each  of  them  that  he  be  reprimanded  in 
Committee.  The  Ament  reprimand  was  administered  on  July  21, 
1987  and  in  the  Wiseman  case,  the  date  was  July  7, 1987.  Both  left 
LM  later  in  July. 

A  formal  complaint  of  unprofessional  conduct  against 
Pilzmaker  was  initiated  on  February  5, 1988.  This  complaint  was 
challenged  on  the  grounds  that  the  investigation  had  gone 
beyond  the  scope  of  the  original  authorization.  Pilzmaker  was 
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then  the  subject  of  a  poUce  investigation  of  immigration 
practices.  He  viewed  the  prospect  of  a  Law  Society  hearing  as 
prejudicial  and  refused  to  co-operate  further  with  the  Society's 
investigation.  In  the  result  a  formal  complaint  alleging  profes- 
sional misconduct  in  that: 

*'he  has  refused  to  co-operate  in  certain  serious 
investigations  of  his  professional  conduct  thereby 
demonstrating  that  he  is  ungovernable  by  the  Law 
Society" 

was  initiated  against  him  on  May  1, 1989. 

This  complaint  came  before  an  open  hearing  by  a  DiscipHne 
Committee  panel  on  October  12, 1989,  on  an  agreed  statement  of 
facts  containing  an  admission  of  refusal  to  co-operate  as  alleged 
^^demonstrating  that  he  (Pilzmaker)  is  ungovernable  by  the  Law 
Society''.  Pilzmaker  was  not  present  but  was  represented  by 
counsel.  On  October  20,  1989,  the  panel,  chaired  by  Bencher 
Roger  Yachetti,  Q.C.,  recommended  that  Pilzmaker  be  dis- 
barred. Convocation  accepted  the  recommendation  and  made 
the  appropriate  order  canceUing  Pilzmaker 's  membership  in  the 
Law  Society. 

As  evidence  in  the  above  matters  was  being  gathered  by  Law 
Society  disciphne  staff  during  1987,  the  conduct  of  other 
members  of  LM,  who  in  varying  degrees  and  at  various  times  in 
1986  appeared  to  the  investigators  to  have  been  privy  to 
knowledge  of  Pilzmaker's  misconduct,  came  under  scrutiny. 
However,  the  November  25  memo  received  on  or  about  Decem- 
ber 8, 1986  seems  to  have  been  forgotten  along  with  the  fact  that 
on  November  21  O'Brien  had  indicated  to  Sherriff  when 
reporting  on  certain  aspects  of  the  LM  concerns  about  Pilzmaker 
that  he  expected  to  provide  further  information  about  immigra- 
tion law  practice  to  the  Law  Society  at  an  early  date.  Forgotten  as 
well  was  Piper's  briefing  by  Douglas  at  lunch  a  few  days  before 
December  8.  In  any  event  this  phase  of  the  investigation  of  other 
LM  partners  got  underway  on  the  theory  that  no  report  at  all  had 
been  received  from  LM  about  immigration  matters.  Sherriff,  the 
Senior  Counsel-Discipline,  appears  to  have  pursued  the  investi- 
gation personally  or  with  little  assistance.  The  focus  of  the 
investigation  was  failure  to  report  instances  of  apprehended 
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professional  misconduct  to  the  Law  Society,  [see:  The  Law 
Society  of  Upper  Canada,  Rules  of  Professional  Conduct,  Rule 
13]  (Appendix  A). 

In  August  or  September  1987  Sherriff  contacted  Douglas 
and  received  from  him  a  lengthy  written  statement.  Douglas,  as 
noted  above,  was  a  LM  partner.  Although,  as  he  told  the  writer, 
he  had  no  **hard  evidence  at  any  time"  regarding  Pilzmaker 
misconduct,  his  disaffection  with  the  handUng  of  Pilzmaker 
concerns  within  LM  in  1986  is  clear.  Douglas'  distress  was  that 
other  members  of  LM  did  have  or  should  be  making  an  effort  to 
uncover  *  *hard  evidence' '  and  getting  on  with  a  report  to  the  Law 
Society,  or  even  reporting  what  to  Douglas  was  information 
sufficiently  substantial  to  require  a  report.  In  July  1986  he 
consulted  O'Brien  and  thereafter  encouraged  members  of  the 
LM  Executive  Committee  to  do  Hkewise,  which  they  did  in 
August. 

The  date  of  the  Douglas  statement  (September  9,  1987)  can 
be  regarded  as  the  beginning  of  the  phase  of  the  investigation 
now  described. 

One  of  the  LM  partners  and  a  member  of  the  Lang  Michener 
management  committee  prior  to  the  restructuring  May  15, 1986, 
after  which  he  no  longer  participated  in  management,  was  Mr.  A. 
Burke  Doran,  Q.C.,  who  was  also  a  Bencher  of  the  Law  Society 
and  had  been  Chairman  of  the  Discipline  Committee  throughout 
1986.  He  continued  in  that  office  until  September  18, 1987,  when 
he  became  Chairman  of  the  Professional  Conduct  Committee. 

Doran's  status  as  an  LM  partner  and  Chairman  of  Disci- 
pline was  a  sensitive  combination  of  circumstances.  If  his 
conduct  became  the  subject  of  investigation,  the  Law  Society 
discipline  staff  would  be  seen  as  investigating  the  head  of 
discipline  at  the  material  time,  who  was  now  Chairman  of 
Professional  Conduct.  A  decision  was  taken  at  the  Law  Society 
to  retain  experienced  independent  counsel  from  outside  Convo- 
cation to  advise  and  consult  during  the  investigation  and  to 
prosecute  any  discipline  proceedings  that  might  follow.  Mr. 
David  W.  Scott,  Q.C.  of  Ottawa  was  retained  in  February  1988. 

Early  in  1988  LM  was  informed  that  the  investigation  was 
turning  its  attention  to  the  firm,  and  retained  the  services  of  Mr. 
John  I.  Laskin.  Under  date  of  April  11  Sherriff  wrote  to  Laskin 
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pointing  out  that  individual  partners  (not  the  firm  at  large)  were 
under  investigation.  He  named  14  partners  in  the  letter 
(Appendix  B). 

The  thrust  of  this  phase  of  the  investigation  as  it  affected  the 
14  partners  is  best  shown  by  the  reference  to  **private  and 
confidential"  letters  written  to  them  by  Sherriff  on  May  5, 1988. 
The  text  of  individual  letters  is  contained  in  Appendices  C  to  H 
of  this  report: 

Gordon  M.  Farquharson,  Q.C. 

Bruce  Lewis 

Bruce  C.  McDonald 

G.I.  Pringle,  Q.C.  Appendix  C 

Donald  J.  Wright,  Q.C. 
Robert  J.  Wright,  Q.C. 
W.S.R.  Seyffert,  Q.C. 
Bruce  A.  McKenna 

Donald  M.  Plumley,  Q.C.  Appendix  D 

Albert  Gnat ,  Q .  C .  Appendix  E 

A.  Burke  Doran,  Q.C.  Appendix  F 

William  J. V.  Sheridan  .  a- 

David  W.Pamenter  Appendix  G 

Arnold  Englander  Appendix  H 

The  letters  were  in  response  to  a  request  for  particulars  from 
Laskin. 

The  words  ^^information  which  was  not  reported  to  the  Law 
Society"  appearing  in  paragraph  (a)  of  the  text  reproduced  in 
Appendix  C  became  a  point  of  contention  at  one  of  the  early 
interviews  conducted  in  June  1988  by  Sherriff.  Laskin,  who  had 
been  present  at  the  interview  wrote  to  Sherriff  on  June  14  with 
reference  to  the  point  saying  in  part: 

**As  I  understand  it,  you  also  indicated  to  me  that, 
insofar  as  the  allegations  against  Pilzmaker's 
immigration  practice  were  concerned,  the  Law 
Society  had  to  ferret  those  out  on  its  own  with  no 
assistance  from  Lang  Michener.  All  of  this  came  as 
a  complete  surprise  to  me  because  I  was  under  the 
impression  that  both  the  Nov.  11  letter  and  the 
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Nov.  25th  memorandum  had  been  given  to  the 
Society..." 

Copies  of  the  letter  and  the  November  25  memo  referred  to 
accompanied  the  letter. 

Sherriff's  reply  to  Laskin  on  June  17, 1988  began: 
**I  wish  to  acknowledge  and  thank  you  for  the 
information  contained  in  your  letter  of  June  14. 
This  information  has  proven  to  be  most  helpful 
and  has  enabled  the  Society  to  narrow  the  focus  of 
the  investigation  considerably. ' ' 

He  acknowledged  that  the  November  25  memo  had  been 
located  in  a  Law  Society  file  pertaining  to  Pilzmaker. 

Further  extracts  from  the  letter  are: 

*This  morandum  clearly  constitutes  a  reasonable 
report  to  the  Law  Society  of  the  firm's  concerns 
regarding  Mr.  Pilzmaker's  immigration  practice." 

Not  withstanding  the  delivery  of  this  memoran- 
dum to  the  Law  Society  in  December  1986  the 
major  concerns  which  have  prompted  this  investi- 
gation remain." 

The  investigation  continued. 

At  this  point  the  emphasis  changed.  The  focus  became 
failure  to  make  timely  disclosure  of  information  to  the  Law 
Society  rather  than  simply  faihng  to  make  any  disclosure.  This 
incident  and  the  change  in  emphasis  or  direction  was  an 
embarrassment  to  Sherriff  and  to  Law  Society  staff,  and  an 
aggravation  for  the  LM  partners. 

Another  incident  that  has  come  to  the  attention  of  this 
inquiry  involves  the  Douglas  statement  of  September  9,  1987. 
Sherriff  purported  to  impose  an  obligation  of  confidentiality  on 
Douglas  covering  information  Douglas  had  provided  or  was 
about  to  provide  to  the  Law  Society. 

Sherriff's  demand  was  that  Douglas  not  disclose  to  the  LM 
firm  or  the  LM  partners  the  information  given  to  Sherriff,  until 
released  by  Sherriff  from  the  obligation. 

An  understanding  of  the  nature  of  the  obhgation  imposed  is 
best  obtained  from  the  correspondence  reproduced  in  Appendix 
I.  The  Matter  became  an  issue  between  the  Law  Society  and  the 
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LM  partners  before  a  panel  of  three  members  of  the  DiscipHne 
Committee  chaired  by  Paul  Lamek,  Q.C.  An  accommodation 
was  reached  between  counsel  at  the  hearing  and  a  decision  was 
not  required  of  the  panel.  It  was  then  largely  academic, 
interviews  with  LM  partners  being  nearly  complete. 

The  purpose  of  the  obUgation  is  readily  apparent— to 
maintain  secrecy  until  all  witnesses  have  been  interviewed,  and 
prevent  collaboration  or  the  tailoring  of  responses  subsequent 
witnesses  might  make  when  they  in  turn  were  interviewed.  It  was 
seen  by  Sherriff  as  a  convenient  investigative  tool  and  probably 
is,  if  the  obhgation  is  honoured  as  it  was  here.  However  imposing 
it  under  threat  that  failure  to  do  so  would  be  regarded  as  a  failure 
to  co-operate  with  the  Law  Society  and  professional  misconduct 
(one  of  the  ponts  taken  by  Sherriff  in  his  September  8, 1987  letter 
[Appendix  I])  goes  beyond  reason  and  introduces  an  element  of 
duress  in  the  circumstances  of  this  case. 

On  June  24,  1988  Ferrier  was  elected  Treasurer  of  the  Law 
Society.  Subject  to  approval  by  Convocation  the  Treasurer 
appoints  the  Chairs  of  standing  committee.  Dor  an  had  served  as 
Chairman  of  DiscipUne  from  August  1, 1985  until  September  18, 
1987  when  he  became  Chairman  of  the  Professional  Conduct 
Committee.  He  was  re-appointed  to  this  office  in  September 
1988.  Lamek  became  Chairman  of  the  Discipline  Committee  on 
September  23,  1988,  replacing  Mr.  James  J.  Carthy  (now  Mr. 
Justice  Carthy)  who  had  been  appointed  to  the  Bench. 

(3)  The  Investigation  Report 

The  Investigation  Report  signed  by  Sherriff  and  marked 
* 'Confidential"  is  dated  January  1988.  It  consists  of  two 
volumes.  Vol.1  contains  narrative,  analysis,  conclusions  and 
recommendations.  Various  documents  and  statements  are  gath- 
ered together  in  Vol.11.  Vol.1  contains  much  that  is  rationaliza- 
tion and  subjective  opinion.  The  final  paragraph  reads: 
'*I  have  come  to  regard  this  investigation  as  a  test 
of  the  Law  Society's  discipHne  process  and  hence 
the  right  of  the  profession  to  remain  self-govern- 
ing in  this  province.  I  hope  that  this  investigation 
has  in  some  measure  contributed  to  the  preserva- 
tion of  these  important  principles.  I  would  appre- 
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date  being  kept  informed  and  consulted  with 
respect  to  the  decisions  which  will  follow." 

One  might  well  ask:  Is  that  not  what  every  Law  Society 
investigation  should  be?  Apart  from  the  focus  on  failure  to  make 
**timely  disclosure",  (an  unusual  type  of  complaint)  nothing 
removing  this  investigation  from  the  norm  is  apparent.  To  that 
can  be  added  O'Brien's  report  to  LM  on  December  8, 1986  after 
he  had  met  with  Piper  to  dehver  the  November  25  memo  and 
other  documents  *'I  told  him  that  I  thought  the  Society  should 
proceed  as  it  would  in  any  other  case.  We  did  not  want  it  to  curtail 
or  circumscribe  its  investigation  in  any  way". 

Sometime  in  December  1988,  Douglas  was  asked  by  Sherriff 
to  assist  in  the  preparation  by  checking  events  described  in  the 
report  and  their  chronology.  The  report  consists  of  118  pages. 
The  part  entitled  "Chronology  of  Significant  Events  and 
Relevant  Evidence"  fills  76  of  those  pages.  Douglas'  recollection 
is  that  he  was  involved  with  three  parts  of  the  report  for  this 
purpose.  It  also  seems  clear  that  he  became  aware  at  the  time  that 
complaints  of  professional  misconduct  were  recommended 
against  nine  of  Douglas'  14  LM  partners  who  had  been  subjected 
to  investigation  and  their  identities,  and  that  Douglas  was  a 
prospective  witness. 

The  report  recommends  that  two  professional  misconduct 
complaints  be  issued  against  each  of  Messrs.  Gordon  Farquhar- 
son,  Robert  Wright,  Donald  Wright,  Albert  Gnat,  Donald 
Plumley,  Bruce  McDonald,  Geoffrey  Pringle,  Bruce  McKenna, 
and  Anthony  Burke  Dor  an. 

The  draft  particulars  included  with  these  recommendations 
refer  (as  to  one  count)  to  a  failure  to  disclose  to  cHents  who  had 
been  serviced  by  Pilzmaker  that  he  had  been  expelled,  had  hkely 
given  the  cHents  unethical  advice,  and  a  failure  to  urge  the  cHents 
to  seek  independent  advice. 

The  draft  particulars  for  the  other  count  refer  to  failure  to 
disclose  to  the  Law  Society  until  November  and  December,  1986, 
information  concerning  the  conduct  of  Pilzmaker. 

A  third  recommendation  involves  only  two  of  the  nine 
partners,  recommending  a  complaint  of  professional  miscon- 
duct be  issued  against  Donald  Plumley  and  Bruce  McDonald, 


40 


particularizing  failure  to  instruct  counsel  to  inform  the  Superior 
Court  of  Ontario  Action  1558/86  of  their  professional  concerns 
as  to  the  propriety  of  Pilzmaker's  immigration  practice. 

Finally,  the  fourth  recommendation  is  that  a  complaint  of 
professional  misconduct  issue  against  Burke  Doran.  The  draft 
particulars  refer  to  preferring  the  interests  of  LM  and  his  own 
self-interest  as  a  partner  to  his  responsibilities  as  Chairman  of 
Discipline,  and  that  he  ought  not  to  have  given  certain  advice  in 
August  1986  to  two  of  his  partners  on  the  issue  of  reporting  the 
conduct  of  Pilzmaker  to  the  Law  Society.  (The  substance  can  be 
fairly  described  for  present  purposes  as  **conflict  of  interest") 

As  to  Mr.  Bruce  Lewis  (a  member  of  the  Lang  Michener 
management  committee  before  leaving  the  firm  in  May,  1986) 
and  Mr.  Warren  Seyffert,  the  report  concludes  *'no  evidence". 
The  conclusion  reached  regarding  Messrs.  Arnold  Englander, 
David  Pamenter  and  William  Sheridan  is  Disciplinary  action 
not  warranted".  Appendices  G  and  I  show  the  issues  examined 
during  the  investigation  regarding  these  three  lawyers. 

(4)  The  Complaint  Process 

The  Investigation  Report  was  referred  by  the  Chairman  of 
DiscipUne  Paul  Lamek  to  David  Scott  in  January  for  advice  as  to 
whether  or  not  disciphne  compaints  should  be  initiated.  Scott 
reported  to  Lamek  on  March  2,  1989.  The  opinion,  a  42-page 
document  is  not  reproduced  here.  Marked  Highly  Confiden- 
tial" over  the  course  of  time  it  has  been  '^leaked"  and  received 
wide  circulation.  Lamek  has  been  accused  of  having  rejected  the 
advice  contained  in  it. 

Scott's  opinion,  obviously  the  work  of  an  experienced 
counsel  with  a  thorough  knowledge  and  understanding  of  the 
Investigation  Report  and  an  eye  for  evidentiary  difficulties, 
addresses  the  question  as  to  whether  or  not  complaints  should  be 
initiated,  and  details  the  considerations  involved  in  reaching  a 
decision. 

The  following  excerpts  summarize  the  opinion  and  are 
germane  to  any  discussion  of  alleged  ''rejection": 

**...I  am  of  the  view  that  the  managing  partners 
of  the  firm  were  by  August  13,  1986  in  possession 
of  sufficient  information  to  conclude  that  their 


partner  Pilzmaker  was  probably  enagaged  in 
behaviour  which  infringed  Rule  3  and  that  they 
thus  had  an  obligation  to  report  him  and  his 
activities  to  the  Law  Society. ' '  (emphasis  added) 


**In  my  opinion  the  report  (reference  to  the 
November  25  memo  delivered  December  8,  1986) 
was  not  timely.  "  (emphasis  added) 


''Adequate  steps  were  not  taken  to  advise  clients 
of  Pilzmaker's  misconduct  and/or  to  seek  inde- 
pendent legal  advice."  (emphasis  added) 


regard  this  sort  of  conflict  as  properly  coming 
within  the  meaning  of  Rule  18  and  I  beUeve  that  a 
complaint  with  respect  to  failure  to  declare  his 
(reference  to  Mr.  Burke  Doran)  situation  of  con- 
flict might  be  made,  however  not  in  the  language 
contemplated  by  the  Investigation  Report'' 
(emphasis  added) 


**Insofar  as  the  proposed  complaint  arising  out  of 
conduct  in  the  lawsuit  is  concerned  (a  reference  to 
Superior  Court  of  Ontario  Action  1558/86,  see 
pp.14  &  15  above),  in  my  opinion  this  ought  not  to 
be  the  subject  of  a  separate  complaint ..  An  my 
opinion,  it  would  be  unappropriate  to  include  it  as 
a  separate  complaint.  It  would  only  result  in 
further  issues  with  respect  to  the  umbrella  of  legal 
advice  in  any  event."  (emphasis  added) 


*'In  summary,  therefore,  it  is  my  opinion  that  the 
evidence  warrants  the  laying  of  complaints  with 
respect  to  the  failure  to  advise  cHents  of  the  firm  of 
the  misconduct  of  Pilzmaker  and  about  the  need 
to  seek  independent  legal  advice.  Further  in  my 
opinion  there  is  a  basis  for  laying  a  complaint  with 
respect  to  the  failure  to  report  the  misconduct  of 
Pilzmaker  to  the  Law  Society  in  a  timely  manner, 
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although  I  regard  this  as  a  more  difficult  question. 
Finally,  in  my  opinion,  there  is  an  inadequate 
evidentiary  foundation  for  the  complaint  as  it  is 
presently  drafted  against  Mr.  Doran,  although, 
there  is  a  basis  for  a  complaint  here  confined  to 
conflict  of  interest  considerations."  (emphasis 
added) 

As  to  the  persons  to  be  charged  Scott  has  this  to  say: 
'This  opinion  is  confined  directly  to  the  issue  of 
whether  or  not  complaints  ought  to  be  made. 
/  have  not  focussed  in  detail  on  the  issue  of  the 
specifics  as  to  who  in  the  management  group 
should  be  the  subject  of  complaint,  nor  how  in 
precise  terms,  the  complaints  should  be  worded." 
(emphasis  added) 


The  Scott  opinion  was  received  by  Lamek  on  March  6.  The 
following  day  he  arranged  to  meet  on  March  14  with  Scott, 
Mr.  D.  Crosbie,  Q.C.  Under-Treasurer  of  the  Law  Society,  and 
Mr.  Richard  Tinsley,  Secretary  of  the  Law  Society  (with  responsi- 
bility for  disciphne).  Sherriff  was  on  hohdays.  The  purpose  of 
the  meeting  was  consultative,  to  provide  Lamek  an  opportunity 
to  hear  and  explore  the  views  of  the  others  present.  All  were 
familiar  with  the  Investigation  Report  and  the  Scott  opinion. 
The  substance  of  the  proposed  complaints,  the  persons  against 
whom  complaints  should  be  initiated,  the  material  time  frames 
to  be  alleged,  were  discussed.  The  ''managing  partners"  or 
"management  group"  (terms  used  in  the  Scott  opinion)  concept 
of  responsibihty  was  explored;  Doran's  position  as  well.  Lamek 
canvassed  the  individual  views,  expressly  reserving  the  utimate 
decision  to  himself.  No  decisions  were  taken  or  sought  at  the 
meeting. 

The  next  day,  March  15,  Lamek  wrote  to  Scott  instructing 
him  that  he  prepare  two  complaints  against  those  who  were 
members  of  the  Executive  Committee  of  LM  between  late  June 
and  early  December  1986.  The  letter  is  attached  as  Appendix  7. 

Scott  complied,  drew  the  necessary  formal  complaint  with 
particulars,  settled  the  terms  with  Sherriff,  and  it  was  sworn  by 
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Sherriff  on  April  7, 1989.  (Appendix K). 

The  complaint  contains  two  charges  of  professional  miscon- 
duct against  the  five  LM  partners  who  comprised  the  LM 
Executive  Committee  during  the  material  period,  June  24  to 
December  9,  1986.  (It  is  of  interest  to  note  that  the  Discipline 
Committee  panel  that  tried  the  complaint  later  found  as  a  fact 
the  breach  of  duty  to  make  timely  disclosure  ran  from  August  25, 
1986.)  The  second  charge,  for  failing  to  advise  chents,  etc.,  is 
framed  in  the  context  of  the  failure  occurring  '*after  September 
5, 1986",  (the  date  on  which  the  decision  to  expel  Pilzmaker  had 
been  made). 

Four  LM  partners  the  Investigation  Report  recommends  be 
charged  were  not  charged.  They  are  Gordon  Farquharson, 
Robert  Wright,  Geoffrey  Pringle  and  Burke  Doran. 

Farquharson  was  Chairman  of  the  partnership  before  and 
after  the  merger  in  1986  but  not  a  member  of  the  LM  Executive 
Committee  or  of  the  former  management  committee. 

Robert  Wright  was  a  member  of  the  former  management 
committee  but  did  not  become  a  member  of  the  LM  Executive 
Committee. 

Pringle  (Lash  Johnson)  succeeded  Farquharson  as  Chair- 
man of  the  LM  partnership  in  the  Fall  of  1986  (after  September 
5).  He  was  not  a  member  of  the  LM  Executive  Committee. 

Doran  was  a  member  of  the  former  management  committee 
but  did  not  become  a  member  of  the  LM  Executive  Committee. 
At  all  material  times  he  was  the  Law  Society  Chairman  of 
Discipline. 

Criticism  persists  that  Lamek  ought  not  to  have  taken  the 
final  decision  about  charges  by  himself.  That  he  did  so  cannot  be 
faulted  as  breach  of  the  Law  Society  Act  or  the  Regulations  made 
under  the  Act,  and  no  challenge  of  that  nature  has  been 
mounted. 

Critics  point  to  a  practice,  instituted  by  Lamek  when  he 
became  Chairman  of  the  Discipline  Committee  in  September 
1988,  whereby  decisions  of  this  nature  are  shared  jointly  by  the 
Chairman  and  two  Vice-Chairmen  of  the  Committee,  sometimes 
one  Vice-Chairman.  The  practice  has  not  been  formahzed  in 
regulations.  The  purpose  was,  so  this  reviewer  is  informed,  to 
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bring  about  more  uniformity  and  continuity  in  the  approach 
taken,  a  step  suggested  by  past  experience  of  frequent  changes  of 
incumbents  in  the  offices  of  Chairman  and  Vice-Chairmen. 
Other  critics  contend  such  a  decision  is  a  burden  one  person 
should  not  take  on  or  be  expected  to  take  on.  No-one  has  said  the 
task  is  easy.  It  has  been  compared  with  the  function  of  an 
Attorney-General  in  criminal  matters. 

(5)  The  Discipline  Hearing 

The  complaint  was  heard  in  pubHc  before  a  DiscipHne 
Committee  panel  composed  of  Benchers  Patrick  G.  Furlong, 
Q.C.,  (Chair)  Stuart  Thorn,  Q.C.,  and  Betty  Graham  (lay 
bencher).  The  panel  was  assembled  by  a  Law  Society  co- 
ordinator from  amongst  Benchers  who  had  no  conflicts  and 
whose  schedules  permitted  them  to  devote  the  time  necessary  for 
what  was  expected  to  be  a  lengthy  trial.  The  panel  was  organized 
July  5  and  sat  13  days  in  the  period  August  28  to  November  23, 
1989,  to  hear  evidence  and  argument.  The  Law  Society  and  the 
respondents  were  represented  by  counsel  throughout.  The 
reasons  for  decision  are  contained  in  a  Report  and  Decision  of 
the  DiscipHne  Committee  dated  January  9, 1990. 

In  the  result  the  panel  found  professional  misconduct 
established  against  the  respondents  for  that  *'they  knowingly 
breached  their  duty  to  make  timely  disclosure  to  the  Law  Society 
of  information  known  to  them  respecting  the  conduct  of  soHcitor 
Martin  Pilzmaker".  It  also  found  professional  misconduct  had 
not  been  established  against  the  respondents  as  alleged  in 
particular  2(b)  of  the  Complaint.  In  that  regard  the  reasons  for 
decision  say: 

*The  Panel  is  of  the  opinion  that  the  suspicions 
and  concerns  of  unethical  conduct  on  the  part  of 
Pilzmaker  which  were  undoubtedly  held  by  the 
respondents  did  not  impose  a  duty  on  them  to 
make  public  revelations  as  alleged  in  particular 
2(b)  to  this  Complaint." 
The  penalty  imposed  by  the  panel  for  breach  of  duty  to 
make  timely  disclosure  was  "a  reprimand  in  Committee". 
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(6)  Extra-Curial  Events 

The  end  of  the  proceedings  however,  did  not  bring  an  end  to 
pubhc  outcry  that  the  net  had  not  been  cast  more  widely  and 
caught  up  others,  specifically  Messrs.  Doran,  Farquharson, 
Robert  Wright  and  Pringle.  The  result  of  all  of  this  brought 
about  an  unprecedented  report  by  the  Chairman  of  the  Disci- 
pHne  Committee  to  Convocation  on  January  26,  1990.  Lamek 
had  avoided  the  temptation  to  become  involved  in  public 
discussion  while  the  proceedings  were  in  progress.  He  viewed  it 
as  inappropriate  to  do  so,  the  danger  being  prejudice  to  a  proper 
determination  of  the  issues. 

On  two  occasions,  an  annual  public  meeting  of  the  Law 
Society  and  a  pubUc  meeting  of  Convocation,  the  Treasurer 
rejected  discussion  of  resolutions  that  would  have,  as  he  saw  it, 
the  same  effect.  He  also  promised  a  full  report  would  be  made 
when  the  case  had  been  determined. 

When  the  proceedings  were  complete  Lamek  asked  Scott  for 
recommendations  as  to  whether  or  not  complaints  should  be 
initiated  against  other  members  of  LM.  Scott  replied  on  January 
25.  The  letter  is  reproduced  in  Appendix  L.  The  report  delivered 
by  Lamek  to  Convocation  is  reproduced  in  Appendix  M. 

The  resolution  giving  rise  to  this  inquiry  was  adopted  at  the 
same  meeting,  the  Treasurer  casting  the  deciding  vote. 

A  review  of  other  facts  estabhshed  in  the  course  of  this 
inquiry  may  assist  in  understanding  the  genesis  and  spread  of  the 
misinformation  that  cast  a  cloud: 

Douglas  had  assisted  in  preparation  of  the  Investigation 
Report,  as  noted  above.  He  and  Sherriff  were  in  touch  again 
after  the  Scott  opinion  became  available.  Douglas  asked  about 
the  opinion  and,  according  to  Douglas  and  Sherriff,  was  shown 
part  of  it  and  was  told  by  Sherriff  that  it  contained  ''no 
surprises".  This  response  was  taken  by  Douglas  to  mean  that  the 
Scott  opinion  recommendations  were  the  same  as  those  the 
Investigation  Report  contained.  Still  a  LM  partner,  Douglas 
learned  at  the  firm  that  only  the  five  members  of  the  Executive 
Committee  had  been  charged.  This  was  not  his  expectation,  nor 
for  that  matter,  his  wish.  He  severed  his  relationship  with  LM  in 
April  1989  because  he  knew  he  was  to  be  a  witness  in  the 
proceedings  to  follow  and  found  his  position  as  a  LM  partner 
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untenable.  After  vacating  LM  premises  on  June  15  Douglas 
spoke  to  a  Globe  and  Mail  reporter  about  the  matter.  This  is 
where  the  notion  the  opinion  of  independent  counsel  had  been 
rejected  was  born.  Douglas'  theory  was  and  remains  that  there 
was  an  attempt  to  ''cover-up"  (his  term)  at  LM;  the  same  term  he 
now  appHes  to  the  Law  Society's  handling  of  the  LM  matter, 
relating  it  to  the  failure  to  charge  the  others. 

Other  events  within  the  Law  Society  fed  the  controversy 
while  the  hearing  was  in  progress: 

The  first  of  these  was  an  attempt  by  Bencher  Clayton  Ruby 
to  present  a  motion  at  a  meeting  of  Convocation  on  September 
29,  1989,  after  announcing  his  intention  to  the  media  and 
obtaining  the  pubhcity  to  be  expected. 

The  words  of  the  motion: 

''(a)  Convocation  set  aside  the  decision  of  the  Chair 
of  the  DiscipHne  Committee  regarding  the 
appropriate  charges  to  be  laid  in  the  Lang 
Michener  affair  and  adopt  the  recommenda- 
tions of  the  independent  counsel  retained  by  the 
Law  Society  in  this  matter  and  direct  its  Disci- 
pHne staff  to  issue  a  Complaint  as  recom- 
mended therein;  and 

(b)  Convocation  deplores  the  decision  to  reject, 
without  sufficient  reason,  the  recommendation 
the  Law  Society  of  Upper  Canada  sought  from 
independent  counsel  with  respect  to  the  laying 
of  appropriate  charges  in  the  Lang  Michener 
affair." 

As  the  minutes  record: 

**The  Treasurer  ruled  the  Motion  out  of  order. 
The  Lang  Michener  matter  was  still  before  a 
Discipline  Committee  and  might  possibly  come 
to  Convocation  and  in  Hght  of  that  the  Trea- 
surer ruled  that  there  was  a  real  and  substantial 
apprehension  that  if  Convocation  debated  the 
Motion  that  it  would  prejudice  the  hearing  of 
the  matter  should  it  come  to  Convocation". 

Ruby's  source  of  information  on  which  the  motion  is 
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founded,  as  he  told  the  undersigned  was  Globe  and  Mail  news 
reports. 

On  or  about  October  6,  1989  (Ruby's  recollection  of  date), 
Sherriff  gave  Ruby  (at  Ruby's  request)  a  copy  of  the  Investiga- 
tion Report,  the  Scott  opinion,  and  Lamek's  March  15  letter  of 
instructions  to  Scott.  Given  the  ''need  to  know"  pohcy  apphed 
by  Sherriff  (except  in  respect  of  Douglas  and  the  Investigation 
Report)  and  the  confidential  franking  on  the  documents  dehv- 
ered,  the  purpose  of  sharing  them  with  Ruby  is  not  clear. 
Somewhat  earher  in  the  summer  Sherriff  provided  copies  of  the 
first  two  documents  mentioned  to  two  other  Benchers  (L.  Legge 
and  R.  Yachetti).  Again  the  purpose  has  not  been  firmly 
estabhshed,  but  it  can  be  said  fairly  Sherriff  was  dissatisfied  that 
the  recommendations  of  the  Investigation  Report  had  not  been 
accepted  in  full  and  followed  by  Lamek.  He  admits  the  effect  of 
this  would  be  to  disqualify  these  three  Benchers  from  participat- 
ing in  any  discussion  or  decision  regarding  the  pending  proceed- 
ings in  Convocation  if  the  proceedings  were  to  come  to 
Convocation  for  final  disposition. 

The  Annual  Meeting  of  the  Law  Society  in  1989  was  held 
October  11 .  Paul  Copeland  attempted  to  introduce  the  following 
resolution: 

''WHEREAS  a  lengthy  investigation  was  done  by 
Stephen  Sheriff  and  the  discipline  staff  of  the  Law 
Society  in  regard  to  the  Land,  Michener  law  firm 
in  the  manner  in  which  they  dealt  with  the 
activities  of  Martin  Pilzmaker; 

AND  WHEREAS  an  independent  counsel,  David 
Scott,  did  a  further  investigation  and  report  on  the 
matter; 

AND  WHEREAS  Mr.  Scott  recommended  disci- 
pHnary  proceedings  against  Burke  Dor  an,  Robert 
Wright  and  two  other  senior  members  of  Lang, 
Michener  in  relation  to  their  failure  to  carry  out 
their  duty  in  reporting  the  unethical  and  improper 
activities  of  Martin  Pilzmaker; 

AND  WHEREAS  Paul  Lamek,  Chairman  of  the 
Disciphne  Committee  refused  to  follow  the  recom- 
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mendations  by  Mr.  Scott  for  discipline  proceed- 
ings and  in  effect  blocked  discipline  proceedings 
against  Mr.  Dor  an,  Mr.  Wright  and  the  two  senior 
members  of  Lang,  Michener; 

AND  WHEREAS  if  such  a  situation  is  not  cor- 
rected, we  believe  it  will  appear  that  different 
standards  of  professional  conduct  and  discipline 
proceedings  are  appHed  to  individual  practitioners 
and  small  firms  than  are  appHed  to  the  large  firms. 

THEREFORE  BE  IT  RESOLVED  that  this  Soci- 
ety implement  the  recommendations  of  the  inde- 
pendent counsel  David  Scott  and  commence 
appropriate  discipHnary  proceedings  against  Mr. 
Dor  an,  Mr.  Wright  and  the  two  other  senior 
members  of  Lang,  Michener." 

This  resolution  too  was  based  on  information  Copeland  got 
from  Globe  and  Mail  news  reports. 

The  Treasurer  ruled  the  resolution  out  of  order  for  the  same 
reasons  he  had  ruled  the  Ruby  motion  out  of  order  in  Convoca- 
tion on  September  29.  Copeland  then  attempted  to  appeal  to  the 
meeting  against  the  ruling  of  the  Chair.  The  Treasurer  refused  to 
permit  him  to  do  so.  Copeland  has  appHed  in  Divisional  Court 
for  a  declaration  that  the  Treasurer  erred  in  making  this  latter 
ruHng.  The  proceedings  remain  pending. 

Sherriff  resigned  his  position  with  the  Law  Society  on 
October  1  (giving  no  reasons)  and  left  at  the  end  of  the  month. 
The  proceedings  before  the  Discipline  Committee  panel  had  not 
been  completed  but  the  evidence  and  argument,  with  the 
exception  of  supplementary  argument,  for  which  counsel  were 
recalled  on  November  23,  had  been  heard.  Sherriff  had  been 
present  during  the  proceedings  and  had  testified  briefly. 

On  January  16,  1990  the  Treasurer  wrote  to  Sherriff  noting 
that  he  had  been  quoted  in  the  Globe  and  Mail  on  January  11 
expressing  concerns  about  the  Lamek  decision  of  March  15, 
1989,  and  asking  him  to  reveal  those  concerns.  The  letter  and 
SherrifPs  reply  of  January  22,  1990  are  reproduced  in 
Appendix  N. 
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4.  COMMENT 

(1)  Investigation 

Four  points  warrant  comment. 

FIRST:  Given  that  Doran,  one  of  the  LM  partners  was  Law 
Society  Chairman  of  DiscipUne  in  1986  and  that  the  attention  of 
the  investigation  (initially  centred  on  the  professional  conduct  of 
another  LM  partner  [Pilzmaker])  began  in  the  Fall  of  1987  to 
scrutinize  what  at  the  time  was  perceived  as  a  failure  to  report 
Pilzmaker  to  the  Law  Society,  retention  of  independent  counsel 
to  consult  and  advise  was  an  appropriate  step  to  take.  Indeed  it 
would  have  been  unseemly  to  have  done  otherwise.  The  investi- 
gation however,  was  left  in  the  hands  of  Law  Society  staff, 
principally,  as  it  appears,  in  the  hands  of  the  Senior  Counsel- 
Discipline.  The  sensitivity  of  the  situation  that  suggested  inde- 
pendent counsel  be  retained  should  have  suggested  an  indepen- 
dent investigation.  If  independent  legal  advice  was  necessary  in 
the  circumstances  (as  it  was)  so  too  was  independent  investi- 
gation. 

SECOND:  The  *iost"  November  25  memo  containing 
information  regarding  irregularities  in  the  Pilzmaker  immigra- 
tion practice  and  delivered  to  Charles  Piper,  a  Law  Society 
auditor,  by  O'Brien,  the  LM  solicitor,  on  behalf  of  the  firm,  on 
or  about  December  8,  1986,  can  be  seen  as  the  cause  of  much 
embarrassment  to  investigator  Sherriff  (and  the  Law  Society)  on 
the  one  hand  and  aggravation  to  LM  partners  on  the  other. 

According  to  paragraph  215  of  the  Investigation  Report, 
O'Brien  met  with  Sherriff  at  Osgoode  Hall  on  November  21, 
1986,  to  report  on  behalf  of  LM  certain  information  about  the 
Pilzmaker  matter.  Para  215  reads  as  follows: 

Brendan  O'Brien  also  made  an  additional  unof- 
ficial report  that  there  were  irregularities  in 
Pilzmaker's  immigration  practice  in  that 
Pilzmaker  may  have  been  involved  in  false 
passports  for  his  chents  some  of  whom  may  be  in 
Canada  illegitimately.  O'Brien  explained  that  he 
had  a  '^divided  mandate"  with  regard  to  reporting 
this  aspect  of  the  matter  to  the  Law  Society." 
(emphasis  added) 
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Para  216: 

'^Brendan  O'Brien  advises  Stephen  Sherriff  that 
Tom  Douglas  and  Lloyd  Ament  are  partners  with 
knowledge  of  Pilzmaker's  activities.  Brendan 
O'Brien  indicates  that  he  will  get  back  to  the 
Society  to  advise  the  name  of  the  partner  the 
Society  should  contact  as  the  firm's  representative 
in  connection  with  this  investigation.  He  expects 
to  be  instructed  to  report  shortly  in  connection 
with  broader  matters." 

**As  a  result  of  this  report,  the  Society's  investiga- 
tion into  Pilzmaker's  conduct  commenced." 
On  December  8,  1986,  O'Brien  delivered  the  November  25 
memo  detailing  the  immigration  problems  to  Piper  together  with 
certain  court  documents.  Some  days  prior  to  that  deHvery,  as  the 
Investigation  Report  records,  Douglas  and  Piper  met  by  chance 
at  Osgoode  Hall  at  lunch  and 

Douglas  talked  freely  about  the  immigration 
problems." 

'\ .  .Piper,  fully  expecting  to  soon  read  all  about  the 
immigration  problems  in  the  court  documents 
(reference  is  to  court  documents  he  was  expecting 
to  receive  from  Mr.  O'Brien)  listened  intently  and 
viewed  this  chance  meeting  as  premature  disclo- 
sure of  what  was  soon  to  come."  [Investigation 
Report  paras  368-9] 

Accordingly,  when  Piper  received  the  memo- 
randum from  Brendan  O'Brien  on  or  about 
December  8th,  he  attached  no  inordinate  signifi- 
cance to  it  because  he  had  already  been  briefed  by 
Tom  Douglas."  (emphasis  added) 
[Investigation  Report  para  370] 
An  explanation  Hke  that  calls  for  an  explanation.  What  is 
the  significance  of  '^unofficial  report",  **no  inordinate  atten- 
tion", ''premature  disclosure"?  Paragraph  138  of  the  Agreed 
Statement  of  Facts  (Exhibit  2A)  filed  at  the  discipHne  hearing  of 
the  five  LM  partners  in  August  1989  states,  in  part: 
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**The  November  25,  1986,  memorandum... did  not 
come  to  Sherriff's  attention  until  June  1988,  one  and 
one-half  years  after  the  Law  Society's  investigation 
of  these  soHcitors  (the  defendants  in  the  proceedings) 
commenced." 

Sherriff  participated  on  behalf  of  the  Law  Society  in  the 
preparation  of  that  Agreed  Statement  of  Facts  and  signed  it.  One 
and  one-half  years  on  the  wrong  track! 

Sherriff  had  expected  further  information  from  O'Brien 
after  November  21, 1986.  The  Law  Society  Discipline  staff  in  the 
person  of  Piper  had  received  it,  but  **no  inordinate  effect" 
(whatever  those  words  may  mean  in  the  circumstances)  had  been 
given  to  it  because  Piper  '*had  already  been  briefed"  by  Tom 
Douglas,  one  of  the  LM  partners.  This,  including  the  explana- 
tions offered  in  the  records  referred  to  above  gives  the  appear- 
ance of  a  bumbUng,  fumbling  performance  reflecting  upon  the 
quality  of  the  investigation  and  the  competence  of  the  staff 
involved. 

THIRD:  The  purported  imposition  of  an  obHgation  of 
confidentiality  or  non-disclosure  upon  lawyers  who  furnish 
information  to  Law  Society  investigators  as  was  done  in  the  case 
of  Douglas  and  a  junior  associate  of  LM  is  viewed  here  as 
indefensible.  No  authority  for  it  has  been  offered;  it  is  not  a 
matter  of  Law  Society  policy.  As  the  facts  are  understood,  the 
obligation  was  to  endure  until  released  by  the  Law  Society  and 
was  imposed  as  a  matter  of  professional  conduct,  a  feature  of  the 
lawyer's  duty  to  co-operate  with  the  Law  Society  and  fulfill  its 
demands.  A  breach,  the  implication  is,  would  be  subject  to 
sanction  as  a  breach  of  that  duty. 

An  investigative  tool— so  the  attempted  justification  goes. 
That  may  be,  if  the  obHgation  is  taken  on  and  carried  out  as  a 
co-operative  gesture  freely  made  by  an  individual  free  to  act  or  to 
refuse,  or  to  have  a  change  of  mind  later.  That,  however,  is  not 
the  present  circumstance. 

A  seasoned  professional  like  Douglas  might  have  been 
expected  to  react  otherwise,  but  with  some  apparent  discomfi- 
ture he  comphed.  The  junior  associate  could  not  be  expected  to 
do  otherwise  and  also  compUed.  Over-zealous,  heavy-handed. 
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appropriately  describe  the  tactic.  It  is  viewed  here  as  an 
inappropriate  demand  in  a  Law  Society  investigation,  unreason- 
able, and  unenforceable.  This  was  an  instance  of  cynical  abuse  of 
authority  by  the  investigator. 

FOURTH:  The  involvement  of  Douglas  in  preparation  of 
the  Investigation  Report  has  been  noted  above.  This  is  difficult 
to  understand  or  to  accept  as  appropriate  conduct  by  Douglas  or 
by  Sherriff,  who  co-opted  him.  Douglas  was  still  a  partner  at 
LM,  albeit  a  distressed  one;  he  was  not  a  Bencher,  nor  did  he  have 
any  connection  with  the  Law  Society  that  would  allow  him  access 
to  the  Investigation  Report,  or  any  of  the  contents  of  it.  That  he 
or  Sherriff  expected  he  would  be  a  witness  at  disciphne  proceed- 
ings that  might  follow  did  not  change  the  situation. 

One  might  expect  Douglas  to  have  recognized  all  of  this. 
Defending  this  impropriety,  Sherriff  takes  the  position  that  he 
regarded  Douglas  as  a  complainant  and  that  Law  Society  poUcy 
required  complainants  be  kept  informed  as  to  the  status  of  their 
complaints.  Law  Society  complaints— handling  policy  approved 
by  Convocation  in  1986  does  indeed  say  .  .the  Complainant  will 
be  kept  advised  of  the  status  of  proceedings  at  regular  intervals". 
That  is  as  far  as  it  goes  however.  Involving  a  complainant  in 
preparation  of  the  investigation  report  or  any  part  of  it  goes 
beyond  advice  as  to  the  status  of  the  investigation. 

Douglas,  however,  cannot  be  fairly  regarded  as  a  com- 
plainant. He  was  the  LM  partner  Piper  was  to  have  interviewed 
November  26,  1986,  but  the  interview  was  cancelled,  and  not 
revived  until  August  or  September  1987  when  Sherriff  required 
that  he  provide  a  written  statement: 
September  1987 

254.  Stephen  Sherriff  requires  Tom  Douglas  to 
attend  for  an  interview  at  the  Law  Society  and 
requires  Douglas  to  prepare  a  confidential  written 
statement  which  is  provided  on  September  9, 
1987" 

[Investigation  Report  para  254] 

(2)  Complaint  Process -Charging  Decision 
The  area  of  greatest  controversy  in  this  whole  saga  has  been 
the  complaint  process,  specifically  the  charging  decision.  Pub- 
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lished  reactions  to  the  decision  generated  a  great  deal  of  attention 
and  much  embarrassment  for  those  charged,  for  those  not 
charged,  for  the  decision  maker,  and  for  the  Law  Society.  The 
perception  that  the  opinion  of  independent  counsel  had  been 
rejected  in  the  process  was  just  that,  a  perception— conjecture  by 
Douglas  who  had  been  given  access  to  parts  of  the  confidential 
Investigation  Report  by  Sherriff ,  took  information  gleaned  from 
that  source,  added  his  own  speculation  that  the  Scott  opinion 
was  in  agreement  and  went  to  the  media  after  he  acquired 
knowledge  five  had,  in  fact,  been  charged.  He  concluded 
(wrongly)  that  the  Law  Society  had  **rejected"  the  opinion  of 
independent  counsel.  If  the  term  **rejected''  is  at  all  fitting  it  can 
be  appHed  more  appropriately  to  the  Investigation  Report 
recommendations.  But  the  term  is  not  accepted  here  as  fitting  in 
either  case.  The  nature  and  purpose  of  the  two  documents  are  not 
at  all  similar. 

A  charging  decision  is  made  in  exercise  of  a  discretion  vested 
in  the  Discipline  Committee,  the  Chairman  of  the  DiscipHne 
Committee,  or  a  Vice-Chairman  (of  which  there  are  two).  The 
Chairman  or  the  Vice-Chairmen  have  authority  to  act  singly  or 
in  concert.  The  discretion  to  be  exercised  must  meet  well- 
recognized  standards  of  honesty  and  fairness  and  be  exercised 
without  obhque  motive.  A  full  evaluation  of  the  evidence 
available  to  support  a  charge  is  to  be  expected.  The  pubHc 
interest,  the  interest  of  the  profession,  the  interest  of  chents  are 
relevant  considerations.  Assessing  evidence  ''in  the  raw"  cannot 
be  viewed  as  a  completely  objective  task,  although  strictly 
speaking  that  is  the  inherent  nature  of  the  task. 

It  ought  not  to  be  necessary  to  expand  here  discussion  of  the 
basic  principles  relating  to  the  nature  and  exercise  of  the 
discretion.  One  last  word  will  do: 

''...there  is  no  greater  nonsense  talked  about  the 
Attorney-General's  duty,  than  the  suggestion  that 
in  all  cases  the  Attorney-General  ought  to  decide 
to  prosecute  merely  because  he  thinks  there  is  what 
the  lawyers  call  a  "case".  It  is  not  true,  and  no  one 
who  has  held  that  office  supposes  that  it  is." 
That  statement  of  Sir  John  Simon  in  the  House  of  Com- 
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mons  (H.C. Debates,  Vol.188,  col.2105,  December  1,  1925)  was 
adopted  by  Sir  Hartley  Shawcross  speaking  in  the  same  place  in 
1951  (H.C. Debates,  Vol.483  Cols.679-690,  January  29, 1951)  and 
by  the  Attorney-General  of  Ontario  R.  Roy  McMurtry,  Q.C.,  on 
February  23, 1978,  in  the  Ontario  Legislature. 

How  was  the  charging  decision  approached  in  the  *Tang 
Michener  matter"? 

•  The  Investigation  Report  recommendations  were 
assessed  by  independent  counsel,  after  consider- 
ation of  the  contents  and  a  day-long  interview  to 
assess  Douglas  as  a  possible  witness. 

•  The  Investigation  Report  and  Scott's  opinion  were 
not  in  agreement  on  the  subject  of  charges  or 
material  time  frames. 

•  Lamek  consulted  with  senior  officials  of  the  Law 
Society  staff  and  counsel. 

•  Lamek  decided. 

It  cannot  be  posited  that  if  Lamek  had  shared  the  decision 
with  one  or  two  vice-chairman,  in  accordance  with  a  practice  he 
had  introduced  upon  becoming  Chairman  in  1988,  that  the 
decision  would  have  been  different  or  even  more  acceptable  to 
those  who  take  the  role  of  the  critic.  That  is  but  a  perception. 
Taking  the  decision  alone  was  a  matter  of  judgment  on  Lamek's 
part.  He  has  explained  his  reasons  in  his  report  to  Convocation 
on  January  26. 

It  is  a  matter  of  judgment  also  as  to  who  was  to  be  charged. 
In  that  regard  the  Investigation  Report  (as  understood  here) 
recommended  charges  against  every  LM  partner  the  investigator 
considered  to  have  participated  in  management  at  any  time  from 
February  to  November  or  December  1986.  The  Scott  opinion 
speaks  of  * 'managing  partners''  and  ''management  group".  As 
to  when  breach  of  the  duty  to  report  began  the  opinion  says: 
"By  the  middle  of  August  1986,  there  was  not  only 
an  obligation  to  report  the  activities  of  Pilzmaker, 
but  to  do  so  promptly." 

Lamek's  letter  of  March  15, 1987  instructed  that  the  date  to 
be  alleged  in  the  formal  complaint  should  be  in  late  June  1986, 
when  the  Executive  Committee  learned  of  Pilzmaker's  proposal 
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to  Mclntomny.  Hence  the  June  24  date  contained  in  the  formal 
complaint.  The  effect  was  to  enlarge  the  material  time  when  the 
alleged  breach  of  duty  to  report  began.  Given  either  date  (June 
24  or  the  middle  of  August)  the  individuals  charged  comprised 
the  LM  Executive  Committee.  A  review  of  the  documents 
relating  to  Pilzmaker's  conduct  seen  during  this  inquiry  shows 
the  Executive  Committee  was  being  looked  to  for  action  and 
leadership  within  LM.  Even  Douglas,  although  he  disclaims 
having  had  any  **hard  evidence"  re  Pilzmaker  at  any  time,  was 
pressing  the  members  of  the  Committee  with  much  vigour. 

Support  for  the  notion  of  charging  the  Executive  Commit- 
tee members,  or  only  the  Executive  Committee  members,  is 
found  in  the  **raw  evidence'*'  contained  in  the  Investigation 
Report  on  any  view.  Reason,  as  well,  supports  the  notion  in  the 
circumstances  of  the  LM  affair. 

That  the  duty  to  report  and  the  duty  to  advise  the  clients,  is 
the  professional  obUgation  of  each  individual  lawyer  cannot  be 
denied.  The  critics  the  writer  has  heard  are  prone  to  say  don't 
beheve  in  the  ^management  concept'",  but  offer  no  other 
reasonable  suggestion.  One  area  of  LM  Executive  Committee 
responsibility  was  internal  professional  practice— the  very  sub- 
stance of  the  formal  complaint. 

As  to  the  failure  to  proceed  against  Dor  an:  Charges  against 
him,  as  recommended  in  the  Investigation  Report  related  to  a 
breach  of  duty  to  make  a  timely  report,  a  breach  of  duty  to  advise 
chents,  etc.,  and  a  breach  of  duty  couched  in  terms  of  conflict  of 
interest.  The  Executive  Committee  notion  precluded  a  complaint 
in  respect  of  the  first  two  breaches.  The  Scott  opinion  found  an 
**inadequate  evidentiary  foundation"  for  the  conflict  of  interest 
breach  as  drafted  in  the  Investigation  Report.  But  relying  on 
Rule  18  of  The  Law  Society  of  Upper  Canada  Rules  of 
Professional  Conduct,  the  opinion  expressed  the  view  *'that  a 
complaint  with  respect  to  failure  to  declare  his  (Doran's) 
situation  of  conflict  might  be  made".  In  concluding  remarks 
about  doran,  it  appears  this  way: ' \ .  .although  there  is  a  basis  for 
a  Complaint  here  confined  to  conflict  of  interest  consider- 
ations". 

The  point  is  covered  in  Lamek's  instructions  of  March  15, 
1989,  in  this  way: 
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**I  have  not  authorized  a  charge  against  Burke  Dor  an. 
Although  I  agree  with  Richard  Tinsley's  comment  yester- 
day to  the  effect  that  Burke's  stated  views  make  one  uneasy, 
I  am  not  satisfied  that  there  is  a  proper  '^conflict"  ground 
that  was  any  more  apphcable  to  Burke  than  to  any  other 
member  of  the  Society." 
That  too  was  a  judgment. 

Referring  again  to  the  brief  statement  of  principles  regard- 
ing the  unfettered  discretion  to  charge  or  not  charge  set  out 
above,  no  oblique  motive  has  been  uncovered  in  this  inquiry 
reflecting  upon  the  charging  decision.  Favouritism  or  other 
impropriety  are  not  seen.  Judgment,  if  questioned,  is  a  matter  of 
accountability  to  Convocation— at  the  appropriate  time.  Absent 
favouritism  or  other  impropriety  the  mandate  of  this  inquiry 
does  not  extend  to  approbating  or  disapproving  the  judgment 
that  produced  it. 

Liberty  is  taken  to  add  one  further  word  about  the  charging 
decision  (perhaps  more  appropriately  termed  the  * 'no-charge 
decision"  for  that  is  the  impact  of  it  now):  An  opposite  decision 
made  now  in  the  exercise  of  the  same  discretion,  based  on  the 
same  evidentiary  foundation  and  all  other  relevant  consider- 
ations, made  by  a  successor  in  office,  or  by  the  Discipline 
Committee,  or  a  panel,  would,  perhaps,  satisfy  present  critics, 
but  is  not  seen  here  as  adding  lustre  to  the  image  of  the  discipline 
process. 

(3)  Questionable  Events  While  Proceedings  Pending 
While  proceedings  against  the  five  LM  partners  were 
pending,  two  attempts  to  initiate  discussion  of  the  charging 
decision  were  made  within  the  Law  Society.  As  noted  earher  in 
this  report  the  first  attempt  was  made  September  29, 1989,  when 
Ruby  sought  to  introduce  a  motion  in  Convocation  seeking  to  set 
aside  the  charging  decision  and  deploring  the  decision  to 
reject"  the  Scott  opinion.  By  that  time  all  of  the  evidence  had 
been  heard  by  the  Disciphne  Committee  panel.  The  panel  was 
considering  its  decision.  The  Treasurer  ruled  the  motion  out 
of  order. 

A  second  attempt  was  made  on  October  1 1 ,  when  Copeland 
sought  to  introduce  a  resolution  at  the  annual  meeting  of  the  Law 
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Society,  to  similar  effect.  The  panel's  decision  was  still  under 
advisement.  This  resolution  as  well  was  ruled  out  of  order  by  the 
Treasurer. 

In  both  instances  the  only  source  of  information  the 
propounders  of  these  motions  were  acting  on  was  a  newspaper. 
Bad  enough,  for  legal  minds  to  be  captured  in  this  way  by 
misinformation.  The  real  point  however,  is  that  they  made  the 
effort  — or  perhaps  if  was  only  a  gesture  in  service  of  some 
unarticulated  cause— to  open  a  discussion  that  if  sufficiently 
thorough  would  undoubtedly  have  covered  matters  and  issues 
the  panel  was  deaUng  with.  The  disposition  made  by  the 
Treasurer  was  proper.  The  conduct  of  the  two  lawyers  is 
questioned.  Accountability  for  the  decision  there  is,  the  time  to 
pursue  an  accounting  comes  after  the  proceedings  before  the 
panel  have  been  completed.  Discussion  had  these  motions 
proceeded,  could  not  be  insulated  in  a  vacuum. 

This  reviewer  has  difficulty  understanding  Sherriff's  action 
in  distributing  copies  of  the  documents  mentioned  earUer  to 
three  Benchers  (who  were  not  on  the  panel).  He  was  dissatisfied 
the  recommendations  contained  in  the  Investigation  Report 
authored  by  him  had  not  been  accepted  fully.  He  was  thinking  in 
terms  of  **cover-up"  and  favoritism  as  was  Douglas.  The  poUcy 
of  the  investigation  was  security.  **Need  to  know''  was  the  basis 
of  distribution.  He  was  familiar  with  that  poHcy,  had  appUed  it 
many  times  and  knew  it  was  expected  of  him  that  it  would  be 
applied.  The  panel  had  already  been  selected  when  these  events 
occurred  and  in  the  case  of  Ruby  (who  had  sought  authority 
from  the  Treasurer  to  obtain  the  documents  and  had  been 
refused,  but  went  to  Sherriff  directly),  the  proceedings  were  well 
advanced.  Once  distributed  the  copies  were  out  of  Sherriff's 
control.  Had  the  decision  of  the  panel  come  back  to  Convocation 
eventually,  these  Benchers  would  have  been  disquahfied  from 
participating  in  any  debate  or  decision  required  there. 

(4)  The  Discipline  Hearing 

As  stated  near  the  beginning  of  this  report  the  hearing  and 
decision  of  the  DiscipUne  Committee  panel  stands  unchallenged. 
The  only  comment  to  be  made  here  is  that  the  hearing  followed 
the  established  process  of  the  Law  Society. 
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5.  CONCLUSIONS 

(1)  The  Law  Society's  handling  of  **the  Lang  Michener 
matter''  was  not  influenced  or  affected  by  bias, 
partiality  or  oblique  motive.  There  was  no  favoritism. 

(2)  Over-all,  the  discipHne  process  was  properly  motivated, 
even-handed,  and  met  acceptable  standards. 

(3)  Exceptions  to  (2)  are: 

(a)  The  **lost"  November  25  memo  incident.  Admin- 
istrative disorganization; 

(b)  The  unauthorized  involvement  of  an  outsider 
(Douglas)  in  preparation  of  the  Investigation 
Report.  Improper  conduct; 

(c)  Unauthorized  distribution  of  confidential  internal 
discipline  process  documents  to  Benchers  while 
proceedings  were  pending; 

all  of  which  reflect  upon  the  attitude  of  the  investigator, 
or  the  quality  and  competence  of  the  investigation  but 
are  not  seen  here  as  having  deterred  or  distorted  the 
over-all  process. 

(4)  Imposition  during  investigation  of  an  obligation  of 
secrecy  as  a  matter  of  professional  conduct  is  an 
insupportable  tactic,  heavy-handed  and  an  abuse  of 
assumed  authority. 

(5)  The  decision  to  retain  independent  Counsel  (February 
1988)  ought  to  have  included  a  decision  to  employ 
independent  investigators.  As  it  happened,  the  Senior- 
Counsel-Discipline  was  displaced  and  left  with  the 
investigatorial  role.  Palpable  advantage  of  complete 
independence  was  overlooked  and  lost. 

(6)  The  two  individual  attempts  to  attack  the  charging 
decision  in  Convocation  and  at  the  Law  Society  annual 
meeting  are  faulted,  not  because  they  were  attacks  on 
that  decision  but  because  they 

(a)  were  based  solely,  without  reservation  or  enquiry, 
upon  misinformation  pubHshed  in  a  newspaper; 

(b)  were  clearly  untimely,  having  regard  for  the  on- 


59 


going  discipline  proceedings. 

6.    SIGNATURE  AND  CERTIFICATION 

This  report,  consisting  of  39  typewritten  pages  and  Appen- 
dices A  through  N  is  respectfully  submitted  pursuant  to  request 
of  Mr.  Lee  Ferrier,  Q.C. ,  Treasurer  of  The  Law  Society  of  Upper 
Canada. 

The  undersigned  hereby  certifies  that  two  executed  and 
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A.S.  Dewar 


Proceedings  of  Convocation 


April  26th,  1990 

•  Meyer  Feldman 

Meyer  Feldman  of  the  City  of  Toronto  was  suspended  for 
18  months  effective  May  15th,  1990.  During  the  period  1962  to 
1982  the  sohcitor  syndicated  mortgages  and  received  funds  from 
investors.  In  one  three  year  period  from  November  1978  to 
November  1981  the  solicitor  obtained  some  22  mortgage  loans 
from  cUents  in  the  amount  of  $527,000  without  disclosing  he  was 
the  true  borrower  and  without  ensuring  the  chents  had  indepen- 
dent legal  advice.  No  clients  suffered  losses  as  each  mortgage  was 
repaid  in  full. 

From  November  1980  until  August  1981  he  induced  numer- 
ous chents  to  lend  some  $788,500  to  another  chent  with  whom 
the  solicitor  had  business  dealings.  At  the  time  the  investments 
were  made  they  were  good  value  and  only  ran  into  difficulties 
during  the  period  of  high  interest  rates  in  late  1980  and  1981. 
However  the  sohcitor  failed  to  inform  his  chents  of  the  quahty  of 
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the  security  being  offered  and  the  fact  that  he  had  a  5%  interest 
in  the  venture.  Evidence  showed  that  the  soHcitor  misled  his 
cUents  in  an  effort  to  raise  funds  to  save  the  investments  rather 
than  enrich  himself. 

In  coming  to  the  conclusion  that  an  18  month  suspension 
was  an  appropriate  penalty,  Convocation  considered  the  fact 
that  the  solicitor  had  practised  for  27  years  and  enjoyed  a 
reputation  of  honesty  and  integrity  and  had  a  long  history  of 
public  service.  The  evidence  also  indicated  that  the  soHcitor 
through  his  own  resources  and  through  the  help  of  friends  repaid 
as  much  of  the  monies  to  the  investors  as  could  be  done  in  the 
circumstances  and  the  solicitor  is  now  impecunious. 

The  soHcitor  was  called  to  the  Bar  in  1962. 

•  Howard  Norman  Gasoi 

Howard  Norman  Gasoi  of  Toronto  was  disbarred.  The 
solicitor  abandoned  his  practice  without  making  adequate 
arrangements  to  protect  the  interests  of  his  cHents.  After 
abandoning  his  practice  the  soHcitor  refused  to  co-operate  with 
the  Law  Society's  Trustee  in  winding  up  his  practice  and  various 
client  complaints.  In  light  of  the  soHcitor's  failure  to  co-operate 
Convocation  concluded  he  was  ungovernable. 

The  solicitor  was  called  to  the  Bar  in  1985. 

•  James  Douglas  Leith  Ross 

James  Douglas  Leith  Ross  of  Toronto  was  suspended  for 
one  month  effective  May  1st,  1990.  The  soHcitor  failed  to  reply 
to  letters  from  the  Society  regarding  a  cHent's  complaint  and 
misled  the  client  with  respect  to  the  status  of  an  action  he  had 
been  retained  to  pursue. 

The  soHcitor  was  called  to  the  Bar  in  1957. 

•  Eugene  Ignatius  Nowak 

This  matter  was  heard  in  camera.  The  soHcitor  was  found 
guilty  of  professional  misconduct  in  that  he  improperly  bor- 
rowed some  $563,000  from  cHents.  In  light  of  aU  the  circum- 
stances in  the  case.  Convocation  was  of  the  opinion  that  the 
solicitor  be  disbarred. 

The  solicitor  was  called  to  the  Bar  in  1979. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

May  25th,  1990 

•  Calls  to  the  Bar 

Kim  Campbell,  the  Attorney-General  of  Canada  and  Pierre 
Cadieux,  the  SoHcitor  General  of  Canada  were  called  to  the  Bar 
of  Ontario  and  sworn  in  as  sohcitors  of  the  Supreme  Court  of 
Ontario  pursuant  to  the  Barristers  Act. 

•  Annual  Fee  1990-1991 

On  May  25th  1990,  Convocation  set  the  annual  fees  for  the 
fiscal  year  July  1st  1990  to  June  30th  1991. 

The  fee  for  full  fee  paying  members  (those  engaged  in  legal 
practice  in  respect  of  the  law  of  Ontario)  has  been  set  at  $951,  an 
increase  of  6.4%  over  last  year. 

Three  classes  of  fee  paying  members  were  estabhshed  in 
1988.  At  that  time  the  fee  for  the  second  or  '*non-practising" 
category  was  set  at  75%  of  the  full  fee,  with  the  third  category, 
those  not  gainfully  employed,  set  at  25%  of  the  full  fee.  A 
commitment  was  made  that  the  Society  would  review  and 
consider  the  possibility  of  further  reductions  in  the  **75%'' 
category.  Convocation  has  decided  to  reduce  the  second  cate- 
gory of  fees  in  stages  over  the  next  three  3^ears.  There  will  be  a 
reduction  this  year  to  66%  of  the  full  fee,  a  further  reduction  in 
1991  to  58%  of  the  full  fee  and  a  final  reduction  in  1992  to  50%  of 
the  full  fee. 

The  fees  for  the  upcoming  fiscal  year  and  their  proportion- 
ate distribution  between  Society  funds  are: 

General       County     Ontario  Legal  Compensation 


Total 

Fund 

Library 

Aid  Plan 

Fund 

Full  Fee 

$951 

$678 

$62 

$185 

$26 

**66%'Tee 

628 

447 

41 

122 

17 

*'25%"Fee 

238 

170 

16 

46 

7 
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The  total  fee  for  full  fee  paying  members  for  the  past  four 
years  has  been: 

1986/87 -$935.00 

1987/88 -$918.00 

1988/89  -  $980.00 

1989/90 -$894.00 
In  order  to  keep  the  fee  increase  to  a  minimum,  while  still 
accommodating  the  many  new  initiatives  put  forward  by  the 
various  Society  committees,  every  effort  was  made  throughout 
the  budget  process  to  keep  costs  within  an  * 'inflationary" 
increase.  This  has  been  done  while  allowing  a  reduction  of  6.3% 
in  the  second  category  of  fees  from  $670  last  year  to  $628  this 
year. 

Some  of  the  major  new  initiatives  for  the  upcoming  year 

are: 

First  is  a  new  complaints  review  process.  While  still  at  the 
committee  stage,  this  process  should  be  in  place  by  September 
and  is  intended  to  assist  the  pubhc  in  properly  addressing  their 
complaints  to  the  Society.  In  conjunction  with  this  will  be  a 
complete  restructuring  of  the  Complaints  Department  to  expand 
our  complaints  processing  capacity.  The  total  additional  cost, 
including  salaries,  furnishings,  computer  equipment,  telephone 
services  will  be  in  the  order  of  $600,000. 

In  addition,  L.I.N.K.,  a  program  of  stress  assistance  for  the 
profession  started  in  January  1990,  has  been  expanded  to  include 
the  students  in  the  Bar  Admission  Course  and  estimated  costs  for 
operation  of  the  program  for  the  full  year  1990/91  are  $128,000. 
This  program  is  jointly  sponsored  with  the  Canadian  Bar 
Association  of  Ontario  and  six  other  professional  associations. 

The  Law  Society  is  also  expanding  its  initiative  in  the  area  of 
French  Language  Services  to  both  the  pubhc  and  members.  A 
French  Language  Services  Co-ordinator  has  been  added  to  staff 
to  assist  in  all  areas  where  services  in  the  French  language  are 
needed  including  translation  services  for  the  Bar  Admission 
Course  and  Continuing  Legal  Education,  Dial-a-Law,  Public 
Information,  and  all  areas  of  administration  including  forms, 
notices  and  other  communications.  Total  cost  of  the  program  for 
the  next  fiscal  year  is  in  the  order  of  $496,000  with  outside  grants 
in  aid  of  funding  totalhng  $255,500. 
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This  fiscal  year  will  include  the  last  of  the  traditional  Bar 
Admission  Courses  and  the  commencement  of  the  new  skills 
based"  program  under  Bar  Admission  Course  Reform.  Total 
costs  for  the  fiscal  year  will  be  $5.9  milHon  with  funding  of  $3.3 
miUion  coming  from  tuition  and  book  fees  and  $2.6  million  from 
Law  Foundation  and  Government  of  Ontario  funding. 

Finally  the  Society  has  undertaken  a  major  construction 
program.  The  premises  of  the  Bar  Admission  Course  wing  at 
Osgoode  Hall  are  being  renovated  to  accommodate  the  new  Bar 
Admission  Course  Reform  Programme  and  at  the  same  time  two 
and  one  half  new  floors  are  being  added  to  that  wing  to  provide 
much  needed  office  space.  This  will  allow  the  repatriation  of 
most  of  the  offices  currently  housed  in  rented  premises.  Total 
cost  of  this  project  is  approximately  $13  million  and  will  be 
funded  out  of  existing  building  fund  reserves  and  the  ongoing 
yearly  provision  for  capital  expenditure  which  is  included  in  the 
annual  budget  each  year. 

On  the  matter  of  Goods  and  Services  Tax  (**G.S.T."),  the 
Society  will  be  electing  to  be  classified  as  a  ^'taxable  organiza- 
tion" for  the  purposes  of  G.S.T.  This  decision  was  made  since 
the  majority  of  our  members  will  be  taxable  and  eUgible  for  the 
input  tax  credits.  The  Society  can  also  claim  input  tax  credits 
whereas,  if  the  Society  elected  to  be  tax  exempt,  it  would  have  to 
absorb  the  tax  on  products  and  services  purchased  by  it  and 
would  require  higher  fees  to  meet  this  cost. 

Because  the  Society's  fiscal  year  runs  from  July  1st  to  June 
30th,  the  upcoming  1990/91  fiscal  year  is  a  transitional  year  for 
the  purpose  of  G.S.T.  and  effectively  one  half  of  our  year  is 
subject  to  G.S.T.  While  the  fees  remain  due  and  payable  on 
October  1st  as  in  prior  years,  the  G.S.T.  legislation  provides  that 
if  fees  are  paid  prior  to  September  1st  1990  no  G.S.T.  will  be 
payable,  and,  if  paid  after  August  31st  one  half  of  the  G.S.T. 
(3K2^o)  is  payable.  For  this  reason  we  will  be  sending  the  fees 
notice  to  the  profession  in  early  July  in  order  that  members  who 
wish  to  do  so  might  pay  before  September  1st  and  avoid  the 
G.S.T. 

Any  fees  paid  subsequent  to  August  31st  will  be  subject  to 
G.S.T.  and  fees  notices  issued  after  that  date  will  reflect  this. 
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•  Insurance  Levy  1990/1991 

The  Society's  insurance  company,  Lawyers  Professional 
Indemnity  Company,  will  commence  operations  on  July  1st,  1990. 

The  company  will  continue  to  provide  to  the  profession 
insurance  coverage  at  a  cost  reflecting  the  experience  of  its 
members.  The  primary  objectives  of  the  company  are: 

1 .  to  bring  a  measure  of  stabihty  to  the  cost  of  obtaining 
Professional  Liability  Insurance  over  the  long  term. 

2.  to  gain  secure  access  to  the  professional  reinsurance 
markets. 

3.  to  provide  coverages  that  may  not  be  commercially 
available,  and  to  exercise  greater  control  over  poUcy 
terms  and  conditions. 

In  Hght  of  the  regulations  governing  the  insurance  industry 
the  company's  fiscal  year  will  move  to  a  January  1st  commence- 
ment date  rather  than  July  1st.  To  accommodate  the  change 
Convocation  has  approved  a  levy  to  cover  an  initial  period  of 
eighteen  months,  from  July  1st,  1990  to  December  31st,  1991. 
Levy  notices  will  be  sent  out  with  details  of  when  the  levies  will  be 
payable. 

There  is  a  10%  increase  in  the  levies  which  reflects  the 
increased  frequency  of  claims  anticipated  during  the  levy  period. 
The  following  schedule  sets  out  the  levy  and  deductable  amounts 
for  the  eight  rating  categories. 


6  Month 

12  Month 

Levy 

Levy 

July  1/90 

Jan. 1/91 

to 

to 

Rating  Category* 

Dec.  31/90 

Dec.  31/91 

(Claims  Experience) 

(No  GST) 

(Plus  GST) 

Deductable 

1 .  No  claims  past  5  years 

$  772 

$1,544 

$  3,500 

2.  No  claims  past  3  years 

927 

1,854 

5,000 

3.  No  claims  past  0-2  years 

1,027 

2,054 

5,000 

4.  One  claim  past  3  years 

1,160 

2,320 

5,000 

5.  Two  claims  past  3  years 

1,545 

3,090 

5,000 

6.  Three  claims  past  3  years 

2,055 

4,110 

7,500 

7.  Four  (or  more)  claims 

3,090 

6,180 

10,000 

past  5  years 

8.New**Calls"-R.C.  #3 

1,027 

2,054 

5,000 
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COMPENSATION  FUND  COMMITTEE 

•  Levy 

The  levy  for  1990-1991  has  been  set  at  $25,  a  reduction  from 
last  year's  levy  which  was  $50.  This  will  be  sufficient  to  meet  the 
fund's  estimated  expenses  for  the  coming  fiscal  year. 

•  Per  Claimant  Limit 

The  per  claimant  hmit  which  has  been  $60,000  has  been 
increased  to  $100,000.  This  increase  is  to  apply  only  to  claims  in 
respect  of  funds  advanced  to  a  soHcitor  on  or  after  May  24th, 
1990. 

The  increase  followed  a  study  by  a  firm  of  actuaries  of 
projected  pay-outs  by  the  Compensation  Fund.  The  actuarial 
report  indicated  that  the  vast  majority  (some  90%)  of  claims  are 
under  $100,000  and  that  the  cost  of  increasing  the  Hmit  would  be 
approximately  $300,000  in  the  coming  fiscal  year. 

LEGAL  AID 

•  Salaried  Duty  Counsel 

Convocation  approved  a  report  of  the  Legal  Aid  Committee 
regarding  the  provision  of  duty  counsel  services  through  a  system 
of  salaried  duty  counsel.  The  issue  had  been  extensively  studied 
by  a  sub-committee  of  Legal  Aid.  The  report  is  reproduced  in 
full. 

MANDATE 

The  Sub-Committee  was  estabHshed  for  the  purpose  of 
determining  whether  the  Salaried  Duty  Counsel  programme 
which  was  estabHshed  in  Toronto  in  1979  should  be  expanded  to 
other  areas  of  the  province  to  provide  services  in  the  Provincial 
Criminal  Courts.  Legal  Aid  data  suggested  that  the  staff  deHvery 
system  might  be  cheaper  than  the  system  which  utilizes  the 
private  bar.  The  Sub-Committee  recognized  the  importance  of 
providing  Legal  Aid  services  not  only  in  an  effective  manner  but 
also  in  one  which  is  cost  effective.  This  is  particularly  true  at  this 
time  as  all  levels  of  government  are  implementing  constraint 
programmes. 
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While  the  Sub-Committee  recognized  that  the  staff  system 
would  be  unworkable  in  smaller  centres  of  the  province,  it 
decided  to  investigate  the  systems  in  place  in  Ottawa,  Durham, 
Newmarket,  Brampton,  Hamilton,  London  and  Windsor. 

THE  TORONTO  PROGRAMME 

When  the  Salaried  Duty  Counsel  Programme  was  estab- 
lished in  Toronto  many  members  of  the  criminal  bar  expressed 
concern  that  this  initiative  represented  the  first  step  towards  a 
public  defender  system.  It  was  referred  to  as  the  *  *thin  edge  of  the 
wedge".  The  Programme  has,  however,  been  restricted  to  its 
original  status.  It  continues  to  provide  the  same  services  that  are 
provided  by  duty  counsel  outside  Toronto. 

The  staff  duty  counsel  are  hired  for  a  two  year  term  and 
work  in  the  five  Provincial  Criminal  Court  buildings  in 
Metropolitan  Toronto.  During  the  last  calendar  year  they 
assisted  72,992  accused  persons  in  the  following  ways: 

(a)  Advice  given  inside  and  outside  court  without  a 


court  appearance  25,187 

(b)  Adjournments  25,855 

(c)  Show  Cause  Hearings  12,518 

(d)  Guilty  pleas  for  persons  in  custody  2,302 

(e)  Guilty  pleas  for  persons  out  of  custody  4,220 
(0  Withdrawal  of  all  charges  515 
(g)  Trials  9 


The  members  of  the  Sub-Committee  are  impressed  by  the 
quahty  of  the  service  being  provided  by  this  programme.  It  was 
the  opinion  of  the  members  of  the  Sub-Committee  with  the 
exception  of  Mr.  Wakefield  that  the  salaried  Duty  Counsel 
system  provides  a  service  of  comparable  quality  to  that  of  per 
diem  Duty  Counsel. 

THE  PROCESS 

The  Sub-Committee  met  on  six  occasions.  At  its  first 
meeting  on  November  7,  1989  it  concluded  that  it  would  not  be 
cost  effective  to  utilize  a  staff  model  in  either  Ottawa  or 
Windsor.  At  the  first  meeting,  the  Provincial  Director  was  asked 
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to  meet  with  representatives  of  the  criminal  bars  in  Durham, 
Newmarket,  Brampton,  Hamilton  and  London  both  to  advise 
them  of  the  work  of  the  Sub-Committee  and  to  obtain  their 
views.  The  Provincial  Director  met  with  representatives  of  the 
criminal  bars  in  Durham,  Newmarket,  Hamilton  and  Brampton. 
The  Deputy  Director,  Legal  also  met  with  the  Brampton  bar  as 
well  as  representatives  of  the  London  bar. 

As  a  result  of  this  series  of  meetings  it  became  clear  to  the 
Sub-Committee  that  the  proposed  expansion  of  the  Toronto 
programme  would  not  be  welcomed  by  the  criminal  bars 
affected.  The  Committee  wanted  to  ensure  an  open  process 
involving  full  disclosure  of  all  Legal  Aid  data  as  well  as  an 
opportunity  for  any  opponents  of  the  proposal  to  make  submis- 
sions. The  Committee  heard  oral  submissions  by  representatives 
of  the  London,  Brampton,  Newmarket  and  Durham  bars.  It  also 
considered  written  reports  prepared  by  the  Criminal  Lawyers 
Associations  of  London,  Peel  and  Newmarket.  Finally,  the 
Committee  invited  Mr.  Fletcher  Dawson  to  attend  a  meeting  in 
order  to  express  the  views  of  the  Criminal  Lawyers  Association. 

COST  OF  PROVIDING  STAFF  SERVICES 

In  order  to  determine  the  cost  effectiveness  of  any  expan- 
sion of  the  Toronto  Programme  the  Sub-Committee  had  to 
determine  what  the  cost  of  providing  staff  services  would  be.  It 
concluded  that  the  cost  would  not  exceed  $60,000  per  employee. 
This  figure  assumes  a  salary  of  $44,000  which  is  much  higher 
than  the  duty  counsel  are  now  paid.  The  Plan  hopes,  however,  to 
increase  the  duty  counsel  salaries  in  order  to  be  able  to  compete 
with  the  government  and  the  private  sector  for  good  counsel.  The 
figure  also  includes  overhead  as  well  as  benefits  and  recognizes 
that  the  Plan  would  be  required  to  retain  per  diem  duty  counsel 
when  the  staff  are  on  vacation  or  ill  for  an  average  of  four  weeks 
per  year. 

ANALYSIS  OF  TARGETED  AREAS 

Windsor: 

In  Windsor  two  duty  counsel  are  required  in  the  Criminal 
Courts  each  day.  During  the  fiscal  year  1989/90  the  cost  of 
providing  these  services  was  approximately  $98,000. 
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Ottawa: 

In  Ottawa  two  duty  counsel  are  usually  required  in  the 
Criminal  Courts  each  day.  During  the  fiscal  year  1989/90  the  cost 
of  providing  these  services  was  approximately  $145,000. 

Hamilton: 

In  Hamilton  two  duty  counsel  are  required  each  day  and  a 
third  is  required  one  day  a  week  to  attend  the  drug  court.  During 
the  fiscal  year  1989/90  the  cost  of  providing  these  services  was 
approximately  $159,000. 

London: 

In  London  two  duty  counsel  are  required  each  day.  During 
the  fiscal  year  1989/90  the  cost  of  providing  these  services  was 
approximately  $118,000. 

Oshawa: 

In  Oshawa  three  or  four  duty  counsel  are  required  each  day. 
During  the  fiscal  year  1989/90  the  cost  was  approximately 
$201,000. 

Brampton: 

In  Brampton  five  duty  counsel  are  required  two  days  a  week 
and  four  are  required  on  the  other  three  days.  During  the  fiscal 
year  1989/90  the  cost  of  providing  these  services  was  approxi- 
mately $420,000. 

Newmarket: 

In  Newmarket  three  duty  counsel  are  required  each  day. 
During  the  fiscal  year  1989/90  the  cost  of  providing  these  services 
was  approximately  $285,000. 

CONCERNS  EXPRESSED  BY  THE  BAR 

The  Sub-Committee  wishes  to  comment  briefly  on  some 
concerns  expressed  by  members  of  the  Bar. 
1 .    That  the  proposed  expansion  is  in  effect  a  move  towards  a 

pubHc  defender  system. 

The  Sub-Committee  rejects  this  suggestion.  As  noted  above 
a  similar  concern  was  expressed  when  the  Toronto  programme 
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was  created  in  the  1970's.  Furthermore,  the  Committee  notes  this 
study  was  recommended  by  the  Chair  of  the  Legal  Aid  Commit- 
tee and  the  Provincial  Director,  neither  of  whom  favour  a  pubHc 
defender  system. 

2.  That  some  information  gathered  by  Legal  Aid  was  incom- 
plete and  misleading. 

The  Sub-Committee  agrees  that  information  concerning  the 
number  of  chents  seen  by  duty  counsel  was  incomplete.  The 
reporting  sheets  completed  by  duty  counsel  do  not  always  reflect 
the  work  done  and  for  this  reason  the  Sub-Committee  stopped 
using  this  data  in  its  dehberations. 

3.  That  accused  persons  are  more  Hkely  to  plead  guilty  than 
seek  an  adjournment  if  they  are  assisted  by  private  practi- 
tioners and  that  this  ultimately  saves  Legal  Aid  money  as 
there  are  fewer  trials. 

The  Sub-Committee  was  unable  to  find  any  evidence  to 
support  or  reject  this  argument. 

4.  That  the  duty  counsel  office  is  a  training  ground  for  the 
office  of  the  Crown  Attorney  and  that  therefore  staff  duty 
counsel  are  often  in  a  position  of  conflict  as  they  will  be 
seeking  employment  with  the  Crown  in  the  near  future. 

In  the  past  year  many  staff  duty  counsel  joined  the  Crown 
Attorney's  office  in  Toronto.  This  was  primarily  because  there 
were  so  many  openings  in  the  Crown's  office.  Traditionally  as 
many  if  not  more  duty  counsel  have  joined  the  defence  bar. 
Those  who  are  most  famiHar  with  the  Toronto  duty  counsel 
programme  have  not  noticed  any  cozy  or  inappropriate  rela- 
tionships develop  between  the  duty  counsel  and  the  Crown 
Attorneys. 

5.  That  Toronto  lawyers  would  be  less  likely  to  use  duty 
counsel  in  Brampton  and  Newmarket  for  bail  hearings  if  the 
staff  model  was  implemented  and  that  as  a  result  there 
would  be  additional  costs  incurred  by  the  Plan. 

The  Committee  notes  that  the  staff  duty  counsel  in  Toronto 
are  used  frequently  by  the  Toronto  bar  and  assumes  that  similar 
confidence  would  be  placed  in  staff  duty  counsel  elsewhere. 
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RECOMMENDATIONS 

Durham 

The  Sub-Committee  recommends  that  three  staff  duty 
counsel  be  hired  to  provide  services  in  the  Durham  Provincial 
Criminal  Courts.  While  the  Sub-Committee  beUeves  that  this 
may  result  in  some  cost  savings,  the  recommendation  is  made 
primarily  for  other  reasons.  For  a  number  of  years  the  Legal  Aid 
Area  Director,  Joel  Palter,  had  difficulty  estabhshing  full  panels 
of  lawyers  to  provide  duty  counsel  services.  The  defence  Bar  in 
Durham  is  small  and  very  busy.  The  Area  Director  is  required  to 
seek  assistance  from  Toronto  lawyers.  Approximately  25%  of 
the  duty  counsel  services  in  Durham  are  provided  by  Toronto 
lawyers.  In  addition,  a  considerable  amount  of  time  is  spent  by 
the  staff  in  the  Legal  Aid  office  attempting  to  arrange  for  duty 
counsel.  The  Sub-Committee  beUeves  that  by  its  words  and 
actions  the  Oshawa  Bar  has  conceded  the  necessity  of  imple- 
menting a  staff  duty  counsel  system. 

Newmarket 

In  each  of  these  areas  the  expansion  of  the  staff  duty  counsel 
system  would  result  in  significant  cost  savings.  In  Newmarket  if 
the  Plan  hired  three  duty  counsel  the  savings  would  be  approxi- 
mately $105,000  and  in  Brampton  if  five  duty  counsel  were  hired 
the  savings  would  be  approximately  $120,000. 

The  Sub-Committee  was  impressed  by  the  submissions, 
both  oral  and  written,  made  by  counsel  from  both  these  areas. 
The  Sub-Committee  was  particularly  interested  in  hearing  that 
both  Bars  are  interested  in  attempting  to  reduce  duty  counsel 
costs.  In  addition,  the  Provincial  Court  systems  in  both  areas  are 
in  a  state  of  flux.  Both  areas  have  court  backlog  committees,  new 
judges  and  new  systems  which  are  being  developed. 

For  these  reasons  the  Sub-Committee  recommends  that 
efforts  should  be  made  to  determine  whether  the  duty  counsel 
systems  in  these  areas  can  be  modified  to  make  them  as  cost 
effective  as  the  staff  model.  The  Sub-Committee  suggests  that 
local  committees  be  established  to  work  with  Legal  Aid  officials 
in  an  attempt  to  achieve  this  goal.  The  committees  should  be 
given  six  months  to  complete  their  task.  If  they  are  unsuccessful 
staff  duty  counsel  should  be  employed  forthwith. 
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The  Other  Targeted  Areas 

In  each  of  the  remaining  areas  there  would  either  be  no  costs 
savings  or  they  would  be  insufficient  to  justify  expanding  the 
staff  duty  counsel  system.  It  is  anticipated,  however,  that  as  a 
result  of  the  evaluations  that  will  take  place  in  Newmarket  and 
Brampton  that  new  ways  of  reducing  duty  counsel  costs  may  be 
discovered.  This  information  may  be  useful  in  reducing  costs  in 
the  other  targeted  areas  as  well  as  in  smaller  communities 
throughout  the  province. 

PROCEEDINGS  OF  CONVOCATION 
May  24th,  1990 

•  Roy  Clifford  Robertson 

Roy  CHfford  Robertson  of  Toronto  was  permitted  to  resign 
his  membership  in  the  Society. 

The  soUcitor  failed  to  reply  to  correspondence  from  the  Law 
Society  in  regard  to  complaints  filed  by  his  chents,  practised 
while  he  was  under  suspension  and  abandoned  his  practice 
without  making  adequate  arrangements  for  the  protection  of  his 
cHents.  The  SoUcitor  was  called  to  the  Bar  in  1974. 

•  Gerald  Bruce  Fox 

Gerald  Bruce  Fox  of  Toronto  was  reprimanded  in  Convoca- 
tion and  ordered  to  pay  costs  in  the  amount  of  $750.  The  soUcitor 
failed  to  respond  to  the  Society  regarding  complaints  made  by  his 
cUents  and  failed  to  cooperate  in  fully  resolving  complaints.  The 
solicitor  has  now  joined  a  firm  and  adopted  office  procedures 
which  will  significantly  lessen  the  possibility  of  a  recurrence  of 
this  type  of  conduct.  The  soUcitor  was  called  to  the  Bar  in  1975. 

•  Jay  Duncan  Rowatt 

Jay  Duncan  Rowatt  of  Toronto  was  reprimanded  in  Convo- 
cation. The  soUcitor  altered  a  trust  cheque  payable  to  himself  in 
trust  to  the  benefit  of  a  client  by  deleting  the  words  'in  trust". 
He  then  deposited  the  cheque  to  his  own  personal  account  in 
satisfaction  of  a  financial  obUgation  owned  him  by  the  cUent. 
The  cUent  was  not  advised  of  the  soUcitor 's  actions. 
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The  matter  was  viewed  as  serious  by  the  Committee  and 
Convocation  and  in  coming  to  the  conclusion  that  a  reprimand  in 
Convocation  was  the  appropriate  penalty  took  into  account  the 
soHcitor's  prior  good  character.  Jay  Duncan  Rowatt  was  called 
to  the  Bar  in  1978. 

•  Robert  Andrew  Kominar 

Robert  Andrew  Kominar  of  Windsor  was  reprimanded  in 
Convocation  and  in  addition  had  the  following  conditions 
imposed  on  his  right  to  practise: 

(a)  The  sohcitor  may  practise  only  as  an  employee  of 
another  member  of  the  Society  or  as  an  employee  of  a 
corporation,  the  Crown  or  as  a  duty  counsel.  Full 
disclosure  of  these  proceedings  must  be  made  to  any 
prospective  employer. 

(b)  The  sohcitor  submit  reports  from  a  psychiatrist  or 
psychologist  providing  an  assessment  of  the  sohcitor, 
which  report  shall  be  supplied  annually  for  a  period  of 
two  years  on  the  first  and  second  anniversary  dates  of  the 
Order  of  Convocation. 

(c)  The  sohcitor  wiH  ensure  that  books  and  records  for  the 
period  January  1, 1985  to  the  date  on  which  the  sohcitor 
wound  up  his  private  practice,  which  records  shall  be  in 
accordance  with  Regulation  573  made  under  the  Law 
Society  Act,  are  made  available  for  inspection  by  the 
Society.  The  effective  date  of  this  term  of  the  Order  shall 
be  the  earlier  of: 

(i)  three  months  after  the  date  on  which  the  sohcitor 
obtains  employment  as  a  sohcitor,  or 

(ii)  six  months  after  the  date  of  the  Order  of  Convocation 
in  this  matter. 

The  sohcitor  persistently  misled  clients  as  to  the  status  of 
their  files,  failed  to  communicate  with  another  sohcitor  despite 
numerous  requests  to  do  so  and  failed  to  file  the  necessary 
accounting  forms  required  by  the  Regulation.  The  sohcitor  had 
difficulty  in  functioning  as  a  lawyer  at  the  time  of  the  incidents 
because  of  stress  related  to  his  sole  practice  and  personal 
problems.  Robert  Andrew  Kominar  was  called  to  the  Bar  in  1982. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

June  22nd,  1990 

•  Election  of  Treasurer 

Mr.  James  Spence,  Q.C.  was  elected  Treasurer  for  the 
coming  year.  Mr.  Spence  was  first  elected  a  Bencher  in  1983  and 
has  recently  served  as  Chair  of  the  Research  and  Planning 
Committee.  Born  in  1940,  he  attended  University  of  Toronto 
Schools  and  the  University  of  Toronto  where  he  earned  a  B.  A.  in 
Philosophy  and  History.  A  graduate  of  the  Faculty  of  Law  of  the 
University  of  Toronto,  he  has  served  in  the  Department  of 
Justice,  Ottawa  and  as  a  corporate  counsel.  He  is  a  partner  in  the 
Toronto  law  firm  of  Tory,  Tory,  DesLauriers  &  Binnington,  a 
member  of  the  Advisory  Committee  to  the  Law  Reform 
Commission  of  Ontario,  the  Governing  Council  of  the  Ontario 
College  of  Art  and  the  Board  of  Directors  of  the  UTS  Alumni 
Association  and  a  director  of  a  number  of  other  legal  and 
cultural  organizations  and  business  companies. 

Upon  assuming  office,  Mr.  Spence  expressed  thanks  on 
behalf  of  the  Benchers  to  his  predecessor  Mr.  Lee  Ferrier  who 
had,  he  said,  steered  the  Society  with  patience  and  firmness 
through  profoundly  troubUng  and  testing  times.  Looking  at  the 
prospects  for  the  next  year,  Mr.  Spence  commented: 

**Our  first  priority  must  be  to  settle  and  put  in  place  the  new 
procedures  we  are  developing  for  Complaints,  Competence 
and  DiscipUne.  I  hope  we  will  also  move  forward  on  other 
reforms  which  will  make  the  Law  Society  more  efficient, 
accessible  and  accountable.  The  Benchers  are  committed 
to  the  responsibilities  we  owe  to  the  profession  and  the 
public.  I  am  confident  we  can  and  will  make  significant 
improvements." 
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•  Law  Society  Medal 

Convocation  voted  to  confer  the  Law  Society  Medal  on  the 
following  persons: 

John  Joseph  Kelly,  Q.C. 

Benjamin  Luxenberg,  Q.C. 

Mary  Jane  Mossman 

Douglas  Sherbaniuk,  Q.C. 

Rino  Stradiotto,  Q.C. 
The  Law  Society  Medal  was  first  struck  in  1985  as  an  honour 
to  be  awarded  by  the  Law  Society  to  members  who  have  made  a 
significant  contribution  to  the  profession.  It  is  given  to  those 
who  perform  the  ordinary  task  of  a  lawyer  but  with  such 
diligence  or  effectiveness  or  so  much  to  the  benefit  of  the 
profession  as  a  whole  that  they  are  deserving  of  recognition.  The 
award  is  made  for  outstanding  service  within  the  profession 
whether  in  the  area  of  practice  or  in  the  academic  sphere  or  in 
some  other  professional  capacity  where  the  service  is  in  accor- 
dance with  the  highest  ideals  of  the  legal  profession  and  whether 
by  devotion  to  professional  duties  over  a  long  term  or  for  a  single 
outstanding  act  of  service. 

John  Joseph  Kelly,  Q.C.  was  called  to  the  Bar  in  1951  and 
has  served  his  clients,  his  community  and  his  profession  with 
dedication.  He  is  Past  President  and  current  Director  of  the  Sir 
Thomas  More  Lawyers'  Guild  in  Hamilton.  He  is  also  Past 
President  and  current  Director  of  the  Law  Association  for  the 
Regional  Municipality  of  Waterloo.  He  was  counsel  to  and 
soUcitor  for  the  Conestoga  Parkway  Authority  from  1963-1987. 
In  addition,  he  was  the  founding  Director  of  the  CathoHc  Youth 
Organization  of  the  Kitchener-Waterloo  District. 

Benjamin  Luxenberg,  Q.C.  was  called  to  the  Bar  in  1920  and 
is  nominated  in  recognition  of  his  dedicated  service  to  the 
profession  and  public  in  the  area  of  bankruptcy  and  insolvency 
law. 

Mary  Jane  Mossman  was  selected  in  recognition  of  her 
outstanding  contribution  to  the  development  of  women's  rights 
both  within  the  legal  profession  and  society  at  large.  She  is  the 
author  of  numerous  highly  acclaimed  articles  and  learned  papers 
and  in  addition  has  served  the  pubHc  and  the  profession  as  a 
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Director  of  the  Parkdale  Legal  Services  and  Manager  of  Clinic 
Funding,  Ontario  Legal  Aid  Plan. 

Douglas  Sherbaniuk,  Q.C.  was  selected  in  recognition  of  his 
career  long  dedication  to  the  profession  in  the  area  of  taxation 
law.  A  law  professor  at  the  University  of  Toronto  for  twenty-five 
years,  Mr.  Sherbaniuk  set  a  high  standard  of  academic  excellence 
in  the  field  of  income  tax  law.  Mr.  Sherbaniuk  has  through  his 
twenty-three  years  of  service  as  the  Director  of  the  Canadian  Tax 
Foundation  made  invaluable  contributions  to  the  development 
of  fiscal  legislation  in  Canada. 

Rino  Stradiotto,  Q.C.  was  selected  in  recognition  of  his 
contribution  to  the  profession  as  a  member  and  director  of 
numerous  voluntary  groups  including  the  Advocates'  Society 
(Past  President),  The  Canadian  Bar  Association-Ontario,  the  Sir 
Thomas  More  Lawyers'  Guild  and  the  Medico-Legal  Society  of 
Toronto  (Past  President).  He  has  also  contributed  several  articles 
on  law  reform  in  the  area  of  health  care.  His  dedication  to  the 
advancement  of  the  Ontario  health  care  system  has  been 
evidenced  in  both  his  professional  and  volunteer  capacities. 

The  medals  will  be  awarded  at  a  formal  ceremony  in 
Convocation  in  the  fall. 

SPECIAL  COMMITTEE  ON  COMPLAINTS  PROCEDURES 

Convocation  approved  the  recommendations  set  out  in  the 
Special  Committee's  Working  Paper  #2"  as  amended  by 
Convocation. 

The  report  addressed  the  problem  of  how  the  Society  could 
deal  with  complaints  of  a  minor  nature -not  appropriate  for 
discipHne-in  which  soHcitors  have  departed  in  their  professional 
conduct  from  the  appropriate  standards  of  practice.  The  Com- 
mittee recommended  and  Convocation  agreed  that  the  Law 
Society  describe  a  lesser  category  of  misconduct  to  be  referred  to 
as  Unsatisfactory  Professional  Practice". 

Specially  trained  staff  will  be  assigned  to  deal  with  these 
types  of  complaints  and  will  seek  to  resolve  them  consensually 
through  fair  and  responsive  means.  In  the  absence  of  agreement 
however,  the  staff  will  have  the  authority  to  formulate  a 
suggested  disposition  of  the  complaint.  Proposed  remedies 
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include  a  letter  of  explanation  to  the  client,  a  rebate  of  part  of  the 
fee,  or  completion  of  legal  work  at  reduced  or  no  cost  to  the 
cHent. 

Where  either  the  lawyer  or  the  cUent  does  not  agree  with  the 
proposed  resolution,  the  matter  will  be  referred  to  a  Complaints 
Resolution  Commissioner,  a  position  which  will  be  estabUshed 
by  statute.  The  Complaints  Resolution  Commissioner  will 
determine  in  accordance  with  clear  and  fair  procedures  both  the 
merits  of  the  complaint  and  the  appropriateness  of  the  suggested 
disposition.  The  decision  of  the  Complaints  Resolution  Com- 
missioner will  be  binding  on  both  the  lawyer  and  the  com- 
plainant .  If  the  decision  of  the  Complaints  Commissioner  requires 
action  on  the  part  of  the  solicitor  and  is  not  compHed  with,  staff 
will  refer  the  matter  to  discipHne.  In  such  a  case  the  Complaint 
Authorization  Committee  will  exercise  its  own  judgment  to 
determine  whether  having  regard  to  all  the  circumstances, 
discipline  proceedings  should  be  instituted  against  the  soUcitor. 

During  the  course  of  the  debate  in  Convocation  a  number  of 
issues  were  raised  relating  to  operation  of  the  plan  including  the 
need  for  clear  and  precise  codes  of  procedure  and  these  concerns 
along  with  others  will  be  addressed  in  the  implementation  phase. 

PROFESSIONAL  CONDUCT  COMMITTEE 

•  Personal  Injury  Trial  Lawyers  Association 

Convocation  adopted  a  recommendation  of  the  Profes- 
sional Conduct  Committee  that  lawyers  in  Ontario  be  advised 
not  to  participate  in  the  Personal  Injury  Trial  Lawyers  Associa- 
tion. PITLA  is  a  not  for  profit  corporation  which  provides 
lawyers  the  opportunity  to  engage  in  group  advertising.  The 
co-operative  advertising  system  allows  lawyers  who  so  desire  to 
market  their  services  without  undertaking  the  expenses  involved 
in  producing  and  airing  individual  advertisements. 

Under  the  scheme,  lawyers  who  meet  the  membership 
requirements  each  pay  a  proportional  cost  of  the  advertising 
expenses  along  with  a  one  time  enrollment  fee  and  a  monthly 
administration  fee.  In  return  the  lawyers  will  receive  on  a 
rotational  basis  cHent  calls  generated  by  PITLA's  advertise- 
ments. 
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The  Professional  Conduct  Committee  concluded  and  Con- 
vocation concurred  that  Ontario  laywers  who  participate  in  this 
type  of  scheme  would  be  involved  in  **steering''. 

Paragraph  5  (g)  of  Rule  12  specifically  addresses  this 

question: 

The  lawyer  shall  not: 

(g)  act  for  or  accept  a  brief  from,  or  on  behalf  of  a  member 
of  a  club  or  organization,  as  for  example  an  automobile  club 
which  makes  a  practice  of  **steering"  its  members,  provided 
that  a  lawyer  may  assist  a  community  social  agency  by 
providing  legal  advice  or  service  on  a  gratuitous  basis  for 
persons  faUing  within  the  scope  of  the  agency's  activities. 

CERTIFICATION  BOARD 

•  French  Translation 

Convocation  approved  the  following  French  language  ver- 
sions of  the  manner  by  which  Certified  SpeciaHsts  may  identify 
themselves: 

**Accredite(e)  par  la  Societe  du  barreau  du  Haut-Canada  a 
titre  de  speciahste... 
either  en  litige  civil" 

or  en  litige  criminel ' ' 

or  en  litige  civil  et  criminel' ' 

or  dans  le  droit  de  la  f amille' ' 

•  Advertising 

At  the  present  time,  the  manner  by  which  a  speciaUst  may 
identify  the  designation  in  any  written  material  including 
letterhead  and  professional  cards  is  restricted  to:  **Certified  by 
the  Law  Society  as  a  SpeciaHst  in  (area  of  law)." 

Convocation  approved  an  amendment  to  this  pohcy  as 

follows: 

**When  using  the  designation  outside  Ontario,  or  in  cases 
where  there  is  any  possibility  that  the  designation,  without 
identifying  the  certifying  body,  may  be  misleading,  the  more 
complete  wording  **Certified  by  the  Law  Society  of  Upper 
Canada  as  a  SpeciaHst  in  [area  of  law]"  is  required." 
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PROCEEDINGS  OF  CONVOCATION 

June  21st,  1990 

•  Victor  Prousky 

Victor  Prousky  of  Toronto  was  suspended  for  a  period  of 
nine  months  commencing  August  1st,  1990. 

This  matter  was  heard  in  camera.  The  solicitor  was  found 
guilty  of  professional  misconduct  in  that  he  knowingly  assisted 
clients  in  structuring  a  series  of  real  estate  transactions  to  their 
personal  benefit. 

In  concluding  that  a  nine-month  suspension  was  an  appro- 
priate penalty,  Convocation  considered  the  sohcitor's  service  to 
the  community,  his  otherwise  high  standard  of  practice  and  the 
fact  that  this  was  a  first  offence  in  a  long  legal  career. 
Convocation  also  considered  various  personal  factors  in  the 
solicitor's  Hfe  which  had  caused  him  to  be  under  a  great  deal  of 
stress  when  the  misconduct  occurred. 

Victor  Prousky  was  called  to  the  Bar  in  1962. 

•  Harold  Edwin  Stafford 

Harold  Edwin  Stafford  of  St.  Thomas  was  reprimanded  in 
Convocation. 

This  matter  was  heard  in  camera.  The  solicitor  was  found 
guilty  of  professional  misconduct  in  that  he  attempted  to 
persuade  a  former  employee,  to  knowingly  give  a  false  statement 
to  the  Law  Society's  insurance  adjuster.  In  coming  to  the 
conclusion  that  a  reprimand  in  Convocation  was  the  appropriate 
remedy.  Convocation  considered  the  fact  that  the  solicitor  was 
motivated  by  an  instinctive  and  strong  need  to  protect  his 
associate  and  the  sohcitor's  long  record  in  assisting  clients  and 
particularly  those  without  means. 

Harold  Edwin  Stafford  was  called  to  the  Bar  in  1953. 
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LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

le  22juin  1990 

•  Election  du  tresorier 

M.  James  Spence,  C.R.,  a  ete  elu  tresorier  pour  Tannee  qui 
vient.  M.  Spence  a  ete  elu  conseiller  en  1983  et  siegait  plus 
recemment  au  Comite  sur  la  recherche  et  la  planification  a  titre 
de  president.  Ne  en  1940,  il  a  fait  ses  etudes  aux  Colleges  de 
rUniversite  de  Toronto  et  a  TUniversite  de  Toronto  ou  il  a  re^u 
son  baccalaureat  en  philosophic  et  en  histoire.  Diplome  de 
I'Ecole  de  droit  de  TUniversite  de  Toronto,  il  a  travaille  au  sein 
du  Ministere  de  la  justice,  Ottawa  et  a  titre  d'avocat-conseil.  II 
est  associe  principal  dans  le  cabinet  de  Toronto  Tory,  Tory, 
DesLauriers  &  Binnington,  membre  du  Comite  consultatif  du 
College  des  arts  de  Toronto  et  membre  du  conseil  d' administra- 
tion de  TAssociation  des  anciens  etudiants  des  Colleges  de 
rUniversite  de  Toronto.  II  siege  egalement  aux  conseils  d' admi- 
nistration de  plusieurs  organismes  juridiques  et  culturels  et 
d'entreprises. 

Avant  d'entrer  officiellement  en  fonction,  M.  Spence  a 
remercie  au  nom  des  conseiller s  le  tresorier  sortant,  M.  Lee 
Ferrier,  pour  avoir  dirige  la  Societe  du  barreau  avec  patience  et 
fermete  au  cours  d'une  periode  difficile  de  son  histoire. 
M.  Spence  a  quahfie  les  activites  a  venir  en  ces  termes: 

**Notre  toute  premiere  priorite  est  de  mettre  en  oeuvre  les 
nouvelles  procedures  que  nous  avons  etablies  dans  les 
secteurs  des  plaintes,  de  la  deontologie  et  de  la  discipUne. 
J'ose  croire  que  nous  irons  egalement  de  Tavant  avec 
d'autres  programmes  de  reforme  qui  rendront  la  Societe  du 
barreau  plus  efficace,  plus  accessible  et  plus  responsable. 
Les  conseiller s  ont  pris  un  engagement  serieux  face  aux 
responsibilites  qu'ils  ont  envers  les  membres  de  la  profes- 
sion et  le  pubhc.  Je  suis  confiant  que  nos  efforts  resulteront 
en  des  ameliorations  importantes." 
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•  Medaille  de  la  Societe  du  barreau 

Le  Conseil  a  decerne  par  vote  la  Medaille  de  la  Societe  du 
barreau  aux  personnes  suivantes: 
John  Joseph  Kelly,  C.R. 
Benjamin  Luxenberg,  C.R. 
Mary  Jane  Mossman 
Douglas  Sherbaniuk,  C.R. 
Rino  Stradiotto,  C.R. 

La  Medaille  de  la  Societe  du  barreau  a  ete  creee  en  1985  en 
tant  que  prix  honorifique  decerne  par  la  Societe  aux  membres  qui 
ont  fait  une  contribution  notoire  a  la  profession  juridique.  Cette 
medaille  est  remise  a  ceux  et  celles  qui  remplissent  les  taches 
ordinaires  d'un(e)  avocat(e)  avec  une  telle  diligence  ou  avec  une 
telle  efficacite  ou  encore  avec  un  tel  desir  de  contribuer  au 
bien-etre  de  la  profession  que  leurs  efforts  meritent  d'etre 
reconnus.  Les  recipiendaires  ont  rendu  un  service  exceptionnel 
au  sein  de  la  profession,  que  ce  soit  dans  les  secteurs  de  la 
pratique  privee  ou  academique  ou  a  tout  autre  titre.  Le  service 
rendu  repond  aux  ideaux  les  plus  nobles  de  la  profession 
juridique,  qu'il  se  traduise  par  un  devouement  professionnel  de 
lonque  duree  ou  par  un  acte  ponctuel  meritoire. 

John  Joseph  Kelly,  C.R.  a  ete  assermente  au  barreau  en 
1951.  II  a  oeuvre  au  nom  de  ses  cUents,  de  la  communaute  et  de  sa 
profession  avec  un  grand  devouement.  II  est  president  sortant  et 
directeur  general  actuel  de  la  Guilde  des  avocats  Sir  Thomas 
Moore  de  Hamilton.  II  est  egalement  president  sortant  et 
directeur  de  T  Association  de  droit  de  la  municipalite  regionale  de 
Waterloo.  De  1963  a  1987  il  a  agi  en  tant  que  conseiller  juridique 
et  avocat  pour  la  societe  Conestoga  Parkway.  Par  ailleurs,  il  a  ete 
le  directeur  fondateur  de  la  societe  Cathohc  Youth  Organization 
du  district  de  Kitchener- Waterloo. 

Benjamin  Luxenberg,  C.R.  a  ete  assermente  au  barreau  en 
1920.  La  medaille  lui  est  decernee  pour  le  service  intarissable  qu'il 
a  rendu  aux  membres  de  la  profession  et  au  pubhc  dans  le  secteur 
du  droit  des  faillites. 

Mary  Jane  Mossman  a  merite  la  medaille  pour  sa  contribu- 
tion exceptionnelle  a  la  reconnaissance  des  droits  de  la  femme 
tant  au  sein  de  la  profession  que  dans  la  societe  en  general. 
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Elle  est  auteure  de  nombreux  articles  et  essais  qui  ont  ete  salues  a 
runanimite  par  la  critique.  Elle  a  servi  le  public  a  titre  de 
directrice  generale  des  services  juridiques  de  Parkdale  et  de 
directrice  du  financement  des  cliniques  dans  le  cadre  du  Regime 
d'aide  juridique  de  TOntario. 

Douglas  Sherbaniuk,  C.R.  a  ete  choisi  en  reconnaissance  de 
son  devouement  de  longue  date  a  la  profession  dans  le  secteur  de 
la  loi  sur  la  fiscalite.  II  se  distingue  depuis  vingt-cinq  ans  comme 
professeur  de  droit  a  TUniversite  de  Toronto  ou  il  a  rehausse  les 
normes  academiques  du  droit  fiscal  et  y  a  confere  un  haut  niveau 
d' excellence.  Au  cours  de  ses  vingt-trois  annees  de  service  en  tant 
que  direct eur  general  de  la  Fondation  canadienne  sur  Timpot,  il  a 
participe  de  fagon  active  aux  pr ogres  realises  dans  le  domaine  de 
la  legislation  fiscale  au  Canada. 

Rino  Stradiotto,  C.R.  a  merite  la  medaille  pour  sa  contribu- 
tion a  la  profession  en  tant  que  membre  et  administrateur  de 
nombreux  organismes  benevoles,  dont  TAdvocates'  Society 
(president  sortant),  T Association  du  barreau  canadien— Onta- 
rio, la  Guilde  des  avocats  Sir  Thomas  Moore  et  la  Societe 
medico-juridique  de  Toronto  (president  sortant).  II  a  redige 
toute  une  serie  d' articles  sur  la  reforme  du  droit  dans  le  domaine 
de  la  sante  et  son  acharnement  a  ameliorer  sans  cesse  le  systeme 
medical  de  TOntario  se  reflete  tant  dans  sa  vie  professionnelle 
que  dans  ses  activites  benevoles. 

Les  medailles  seront  decernees  lors  d'une  ceremonie  offi- 
cielle  presidee  par  le  Conseil  a  Tautomne. 

COMITE  SPECIAL  SUR  LES  PROCEDURES  TOUCHANT  LES  PLAINTES 

Le  Conseil  a  approuve  les  recommendations  figurant  dans  le 
'*Livre  de  travail  #2"  du  Comite  special,  conformement  a  ses 
propres  modification. 

Le  rapport  faisait  le  point  sur  la  fagon  pour  la  Societe  du 
barreau  de  traiter  les  plaintes  de  nature  moins  serieuse— qui  ne 
justifie  pas  de  sanction  disciplinaire— dans  les  cas  ou  des  avocats 
ne  se  sont  pas  conformes  aux  normes  professionnelles  de  rigueur. 
Le  Comite  a  recommande  que  la  Societe  du  barreau  etablisse  une 
norme  d'inconduite  moins  stricte  qui  se  traduirait  par  une 
**pratique  professionnelle  insatisfaisante",  ce  qui  a  ete  enterine 
par  le  Conseil. 
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Ces  plaintes  seront  assignees  a  du  personnel  specialement 
forme  qui  verra  a  les  resoudre  dans  un  esprit  de  consensus  au 
moyen  de  methodes  justes  et  raisonnables.  S'il  y  a  desaccord,  le 
personnel  aura  autorite  de  suggerer  des  solutions  aux  plaintes  en 
question.  Ces  directives  comprendront,  par  exemple,  une  lettre 
explicative  au  client,  une  escompte  d'une  partie  des  honor  aires 
ou  la  finalisation  du  dossier-client  moyennant  des  honoraires 
reduits  ou  sans  frais. 

Dans  les  cas  ou  I'avocat  ou  le  client  n'est  pas  d' accord  avec 
la  solution  suggeree,  le  dossier  sera  confie  a  un  commissaire  de 
resolution  des  plaintes,  poste  qui  sera  cree  par  reglement  special. 
Conformement  a  une  procedure  precise  et  equitable,  le  commis- 
saire de  resolution  des  plaintes  determinera  le  bien-fonde  de  la 
plainte  et  la  validite  de  la  solution  suggeree.  La  decision  du 
commissaire  de  resolution  des  plaintes  sera  definitive  en  ce  qui  a 
trait  a  I'avocat  et  au  plaignant.  Si  la  decision  du  commissaire  de 
resolution  donne  lieu  a  une  pour  suite  en  justice  de  la  part  de 
I'avocat  et  que  les  parties  concernees  ne  s'y  conforment  pas,  le 
dossier  sera  confie  au  service  de  la  discipline.  Dans  pareil  cas,  le 
Comite  d'autorisation  des  plaintes  determinera  les  mesures 
disciplinaires  qui  selon  son  jugement  doivent  etre  prises  enver 
lavocat. 

Au  cours  de  la  discussion  avec  les  membres  du  Conseil, 
plusieurs  questions  ont  ete  soulevees  relativement  a  la  mise  en 
application  de  ce  programme,  y  compris  la  necessite  d' avoir  une 
procedure  claire  et  precise.  Ces  questions  et  d'autres  seront 
resolues  dans  la  phase  de  mise  en  oeuvre. 

COMITE  DE  DEONTOLOGIE 

•  Personal  Injury  Trial  Lawyers  Association 

Le  Conseil  a  enterine  une  recommandation  du  Comite  de 
deontologie  selon  laquelle  les  avocats  en  Ontario  soient  avises  de 
ne  pas  se  joindre  a  la  Personal  Injury  Trial  Lawyers  Association 
(PITLA).  La  PITLA  est  une  corporation  a  but  non  lucratif  qui 
offre  aux  avocats  la  possibilite  de  participer  a  des  programmes  de 
pubUcite  de  groupe.  Ce  programme  de  pubhcite  a  frais  partages 
permet  aux  avocats  de  promouvoir  leurs  services  sans  avoir  a 
payer  les  couts  exhorbitants  que  representent  la  production  et  la 
diffusion  d'annonces  et  de  commerciaux  individuels. 
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Le  Comite  de  deontologie  a  conclu  que  les  juristes  de 
r  Ontario  participant  a  ce  genre  de  stratageme  s'adonneraient  en 
fait  au  *'dirigement",  ce  qui  a  ete  enterine  par  le  Conseil. 

Le  paragraphe  5  (g)  du  Reglement  12  touche  a  cette 
question: 

L'avocat  ne  doit  pas: 

(g)  accepter  un  mandat  ou  un  dossier  du  membre  d'un  club 
ou  d'une  organisation,  notamment  du  membre  d'un  club 
automobile  qui  a  I'habitude  de  **diriger"  ses  membres,  a 
moins  que  l'avocat  ne  travaille  avec  un  organisme 
communautaire  a  vocation  sociale  en  dispensant  des 
conseils  ou  des  services  juridiques  gratuitement  aux 
personnes  visees  par  les  activites  de  T organisme. 

COMMISSION  SUR  L'ACCREDITATION 

•  Traduction  vers  le  f  ran^ais 

Le  Conseil  a  approuve  les  versions  frangaises  suivantes 
traitant  de  la  maniere  dont  les  specialistes  accredites  pourront 
s' identifier: 

**Accredite(e)  par  la  Societe  du  barreau  du  Haut-Canada  a 
titre  de  specialiste. . . 
soit  en  litige  civil" 

soit  en  litige  criminel ' ' 

soit  en  litige  civil  et  criminel ' ' 

soit  dans  le  droit  de  la  f amille ' ' 

•  Publicite 

La  fagon  dont  un(e)  specialiste  pent  presentement  inscrire 
cette  designation  dans  tout  document  ecrit,  y  compris  les  lettres 
et  cartes  d'affaires,  est  limitee  en  ces  termes:  *  *  Accredite(e)  par  la 
Societe  du  barreau  en  tant  que  specialiste  en  (domaine  du 
droit)." 

Le  Conseil  a  approuve  une  modification  a  la  politique 
comme  suit: 

**Si  la  designation  est  utilisee  a  I'exterieur  de  I'Ontario,  ou 
dans  des  cas  ou  il  y  aurait  possibilite  que  la  designation,  sans 
que  ne  soit  identifie  1' organisme  d'accredition,  prete  a 
confusion,  I'expression  plus  complete   Accredit e(e)  par  la 
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Societe  du  barreau  du  Haut-Canada  a  titre  de  specialiste  en 
(domaine  du  droit)"  est  requise. 

DELIBERATIONS  DU  CONSEIL 

le  21  juin  1990 

•  Victor  Prousky 

Victor  Prousky  de  Toronto  a  ete  suspendu  pour  une  periode 
de  neuf  mois  prenant  effet  le  l^r  aout  1990. 

Le  cas  a  ete  entendu  en  prive.  Le  juriste  a  ete  reconnu 
coupable  d'inconduite  professionnelle  pour  avoir  volontaire- 
ment  aide  des  clients  a  etablir  des  transactions  immobilieres  pour 
leur  profit  personnel. 

Le  Conseil  a  juge  que  cette  suspension  de  neuf  mois  etait  une 
sanction  appropriee  compte  tenu  du  service  que  Tavocat  avait 
rendu  a  la  communaute,  de  son  adherence  a  des  normes  de 
pratique  professionnelle  elevees  et  du  fait  qu'il  s'agit  la  d'une 
premiere  enfreinte  dans  le  courant  d'une  longue  carriere.  Le 
Conseil  a  egalement  tenu  compte  de  plusieurs  facteurs  person- 
nels qui  lui  avaient  cause  un  grand  stress  au  moment  de 
rinconduite  professionnelle. 

Victor  Prousky  a  ete  assermente  au  barreau  en  1962. 

•  Harold  Edwin  Stafford 

Harold  Edwin  Stafford  de  St.  Thomas  a  ete  reprimande 
devant  le  Conseil. 

Le  cas  a  ete  entendu  en  prive.  L'avocat  a  ete  reconnu 
coupable  d'inconduite  professionnelle  pour  avoir  tente  de  con- 
vaincre  un  ancien  membre  du  personnel  de  faire  une  fausse 
declaration  en  connaissance  de  cause  a  Tevaluateur  en  assurance 
de  la  Societe  du  barreau.  Le  Conseil  a  juge  qu'une  reprimande 
devant  le  Conseil  etait  la  sanction  appropriee  dans  ce  cas  compte 
tenu  du  fait  que  Tavocat  avait  ete  motive  par  un  fort  besoin 
intuitif  de  proteger  son  associe  et  en  raison  de  sa  reputation  bien 
etablie  de  juriste  oeuvrant  pour  les  personnes  sans  moyens. 

Harold  Edwin  Stafford  a  ete  assermente  au  barreau  en  1953. 
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^1  \  I    THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

September  28th,  1990 

Convocation  met  on  Friday,  September  28th,  1990  and 
considered  reports  from  19  Standing  Committees.  As  the  Bench- 
ers and  Chairs  had  changed  committee  assignments  over  the 
course  of  the  summer,  the  Reports  to  Convocation  were  mainly 
of  an  administrative  and  informational  nature. 

PROFESSIONAL  CONDUCT 

•  Attorney  Profiles  International 

A  law  firm  has  asked  whether  it  could  respond  to  a  request 
from  Attorney  Profiles  International  (A.P.I.)  that  it  provide 
information  concerning  the  lawyers  in  the  firm,  the  nature  of 
their  respective  practices  and  a  list  of  representative  clients  that  it 
can  put  in  its  data  bank.  API  will  then  send  out  to  the  persons 
making  inquiries  from  three  to  six  profiles  of  lawyers  practising 
in  the  particular  area  of  law  of  requested  interest.  API  does  not 
steer  persons  to  a  particular  firm.  It  lets  the  prospective  cHent 
choose  from  the  profiles  sent  to  him.  Members  approached  by 
API  can  participate  provided  they  only  indicate  they  are 
speciahsts  if  in  fact  they  have  been  so  certified  by  the  Law 
Society.  In  addition,  no  list  of  representative  chents  can  be 
provided  unless  the  clients  in  question  have  given  their  express 
approval. 

•  The  Best  Lawyers  in  Canada 

Global  Press  has  asked  the  Law  Society  if  Ontario  lawyers 
could  participate  in  a  survey  that  would  assist  in  the  preparation 
of  a  book  entitled  The  Best  Lawyers  in  Canada,  which  would  be 
very  similar  to  The  Best  Lawyers  in  America.  As  well  as 
providing  information  about  their  own  practices,  lawyers  will  be 
asked  to  assess  other  lawyers  in  a  fashion  not  dissimilar  to  what 
Canadian  lawyers  have  provided  to  Martindale  and  Hubbell  for 
many  years.  Members  can  respond  to  the  survey  provided  the 
information  they  provide  is  accurate  and  should  not  indicate  that 
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they  are  specialists  unless  so  certified  by  the  Law  Society. 
However,  members  may  indicate  that  they  work  in  a  particular 
area  or  areas  of  the  law  or  that  their  practice  is  restricted  to  a 
particular  area  of  the  law. 

RESEARCH  AND  PLANNING 

•  Open  Convocation 

Approval  was  given  to  a  series  of  recommendations  made  by 
the  Research  and  Planning  Committee  in  regard  to  open 
Convocations.  The  recomendations  were  made  following  a 
review  of  the  Society's  experience  with  open  Convocation  and 
are  set  out  below: 

(a)  For  an  experimental  period  of  three  months,  commencing 
with  the  regular  meeting  in  October,  1990. 

(i)    That  Convocation  adopt  the  following  timetable: 


(ii)  That  pubHc  notice  be  given  that  the  open  session  will 
commence  at  10:00  a.m. 

(iii)  That  any  in  camera  matters  not  completed  by  10:00 
a.m.  be  taken  up  again  at  the  end  of  the  day,  after  all 
open  matters  have  been  completed. 

(iv)  That  where  there  are  items  to  be  dealt  with  in  open 
session  that  are  deemed  to  be  of  significant  pubHc  or 
professional  concern,  every  effort  be  made  to  schedule 
them  for  10:00  a.m.  and  that,  where  possible,  notice 
of  the  items  and  the  starting  time  be  given  to  the 
profession. 

(v)  That  a  status  report  on  the  agenda  be  available  between 
the  hours  of  1:00  and  2:00  p.m.  on  Regular  Convoca- 
tion days  to  persons  who  call  the  main  Law  Society 
telephone  number. 

(vi)  That  the  agenda  indicate  any  specific  items  that  are 
deemed  to  be  of  significant  interest. 


9:30-10:00  a.m. 
10:00  a.m.-12:30  p.m. 
12:30-2:00  p.m. 
2:00  p.m. 


In  camera  matters 
Open  meeting 
Lunch 

Resume  open  meeting 
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(vii)  That  copies  of  the  agenda  be  sent  by  fax  in  advance  of 
the  meeting,  to  an  estabUshed  Hst  of  persons,  including 
the  County  and  District  Law  Association  Presidents. 

(b)  That  a  sign  be  provided  on  the  outside  of  the  north  door  to 
Convocation  Room,  indicating  whether  Convocation  is  in 
open  session  or  sitting  in  camera. 

(c)  That  the  Receptionist  be  in  a  position  to  inform  enquirers 
whether  Convocation  is  in  open  session  or  sitting  in  camera. 

(d)  That  all  agenda  items  be  included  on  a  single  agenda  with  an 
indication  of  which  items  are  to  be  dealt  with  in  camera. 

(e)  That  where  an  item  is  to  be  dealt  with  in  camera  the  agenda 
specify,  by  reference  to  one  or  more  of  the  four  estabhshed 
criteria,  the  reason  why  the  matter  is  not  to  be  dealt  with  in 
pubHc. 

(f)  That  where  an  item  is  to  be  dealt  with  in  camera  the  agenda 
give  as  much  information  about  the  topic  as  is  reasonably 
possible,  without  disclosing  confidential  details. 

(g)  That  there  be  a  sign  on  the  outside  of  the  north  door  to 
Convocation  Room  indicating  that  it  is,  indeed.  Convoca- 
tion Room. 

(h)  That  there  be  signs  near  entrance  doors  and  at  Reception 
indicating  the  way  to  Convocation  Room. 

(i)  That  Convocation  should  meet,  on  occasion,  in  cities  other 
than  Toronto. 

PROFESSIONAL  STANDARDS 

•  Discussion  Paper 

At  its  September  meeting.  Convocation  approved  the 
recommendations  contained  in  a  discussion  paper  prepared  for 
the  Professional  Standards  Committee.  The  proposals  will 
require  amendments  to  the  Law  Society  Act  and  Regulations  and 
when  implemented  will  result  in  significant  changes  to  the 
Practice  Review  Programme.  Some  of  the  more  significant 
changes  are: 
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1)  the  member's  participation  in  the  programme  will  be 
mandatory  at  least  up  to  the  stage  when  an  on-site  evalua- 
tion of  the  member's  suitability  for  the  programme  can  be 
made;  at  present  the  member's  participation  is  voluntary; 

2)  the  reviewer  shall  have  express  authority  to  examine  client 
files  and  other  documents  relating  to  the  member's  practice; 

3)  the  composition  of  Review  Panels  will  include  Benchers  and 
non-Bencher  lawyers; 

4)  the  Review  Panels  will  have  the  authority  to  make  orders 
aimed  at  improving  the  member's  practice  and  protecting 
the  pubHc.  These  options  will  range  from  mandatory 
participation  in  specified  CLE  programmes,  to  requiring  a 
member's  status  as  a  certified  speciahst  to  be  reviewed. 

A  copy  of  the  full  Report  may  be  obtained  by  contacting 
Joanne  Poworoznyk  at  (416)  947-3351. 


CERTIFICATION  BOARD 

•  New  Specialty  Committees 

Convocation  approved  the  establishment  of  six  new 
specialty  committees.  The  new  committees  and  their  chairs  are: 
Bankruptcy  and 

R.  N.  Robertson,  Q.C.  (of  Toronto) 
Peter  E.  Steinmetz,  Q.C.  (of  Toronto) 
Roger  Cotton  (of  Toronto) 

Mendel  M.  Green,  Q.C.  (of  Toronto) 
Roy  Fihon,  Q.C.  (of  Toronto) 


Insolvency  Law: 
Entertainment  Law: 
Environmental  Law: 
Immigration  Law: 
Labour  Law: 
Workers' 

Compensation  Law: 


(of  Toronto) 


David  W.  Brady 

The  first  task  of  the  Committee  chairs  will  be  to  recommend 
five  to  eight  additional  Committee  members,  bearing  in  mind 
that  members  **shall  be  representatives  of  the  various  facets  and 
interests  of  that  particular  specialty  and  shall  be  comprised  of 
members  from  across  the  province  insofar  as  that  is  practicable, 
having  regard  to  the  nature  of  that  particular  specialty".  The 
Specialty  Committee  members  are  appointed  by  the  Treasurer  in 
Convocation  upon  recommendation  of  the  Certification  Board. 
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DISCIPLINE  MATTERS 

September  27th,  1990 

•  William  Geoffrey  Milne 

William  Geoffrey  Milne  of  Toronto  was  suspended  pending 
his  successful  completion  of  the  Bar  Admission  Course  includ- 
ing the  period  under  articles.  In  1986  he  was  convicted  of  man- 
slaughter in  connection  with  a  shooting  in  1984  and  received  a 
sentence  of  two  years  less  a  day.  The  evidence  indicated  that  the 
crime  took  place  during  a  period  in  which  the  solicitor  was 
involved  in  alcohol  and  drug  abuse  and  under  significant 
emotional  stress.  The  solicitor  has  been  under  psychiatric  care 
and  his  emotional  and  substance  abuse  problems  have  been 
treated.  In  arriving  at  its  decision,  Convocation  took  into 
account  that  the  solicitor  has  not  practised  since  1984.  WiUiam 
Geoffrey  Milne  was  called  to  the  Bar  in  1979. 

•  David  Carson  Bird 

David  Carson  Bird  of  Richmond  Hill  was  disbarred. 
Between  1984  and  1990  the  SoHcitor  misappropriated  some  $2.4 
miUion.  The  sohcitor  had  entered  into  joint  ventures  with  other 
real  estate  investors  and  beginning  in  1984,  misappropriated 
monies  from  various  clients  to  meet  expenses.  David  Carson  Bird 
was  called  to  the  Bar  in  1980. 

•  Frank  Seth  Cook 

Frank  Seth  Cook  of  Toronto  was  disbarred.  He  deposited 
cHent  trust  funds  into  his  own  personal  account  to  avoid 
co-signing  controls  placed  on  his  trust  account  by  the  Law 
Society,  breaching  an  undertaking  given  to  the  Law  Society.  The 
sohcitor  also  failed  to  complete  outstanding  cHent  matters  and  to 
report  fully  to  clients  when  he  withdrew  from  the  practice  of  law. 
The  sohcitor  was  called  to  the  Bar  in  1973. 

•  Orest  Wasyl  Hrynkiw 

Orest  Wasyl  Hrynkiw  of  Toronto  was  suspended  for  a 
period  of  two  months  definite  with  the  suspension  to  continue 
until  the  debt  owing  to  his  chent  is  paid  in  full,  with  interest.  The 
sohcitor  had  borrowed  $20,000  from  a  chent  contrary  to  the 
Rules  of  Professional  Conduct.  The  sohcitor  was  called  to  the 
Bar  in  March  1968. 
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•  Robert  Earl  Stafford 

Robert  Earl  of  St.  Thomas  was  disbarred.  The  solicitor,  in 
an  effort  to  conceal  his  law  firm's  negligence  in  three  litigation 
matters,  instructed  his  staff  to  prepare  and  serve  copies  of 
Statements  of  Claim  bearing  false  dates  of  issue.  He  then 
pursued  the  claims,  relying  on  the  false  copies.  The  solicitor  was 
called  to  the  Bar  in  April  1983. 

•  Thomas  Tedd  Sahaidak 

Thomas  Tedd  Sahaidak  of  Toronto  was  disbarred.  He  had 
been  found  guilty  of  professional  misconduct  for  assisting 
certain  cHents  in  depriving  an  institutional  lender  of  mortgage 
loan  monies  amounting  to  $775,000  by  structuring  the  mortgage 
transactions  to  disguise  the  true  identity  of  the  borrowers  and  the 
true  price  paid  for  mortgaged  properties.  The  soHcitor  was  called 
to  the  Bar  in  1959. 

June  21st,  1990 

The  following  matter  which  was  reported  in  the  June 
Proceedings  of  Convocation  contained  an  error  in  the  second 
paragraph.  Set  out  below  is  the  revised  summary. 

•  Victor  Prousky 

Victor  Prousky  of  Toronto  was  suspended  for  a  period  of 
nine  months  commencing  August  1st,  1990. 

This  matter  was  heard  in  camera.  The  solicitor  was  found 
guilty  of  professional  misconduct  in  that  he  knowingly  assisted 
certain  chents  in  structuring  a  series  of  real  estate  transactions  to 
their  personal  benefit  to  the  detriment  of  a  corporate  chent. 

In  concluding  that  a  nine-month  suspension  was  an  appro- 
priate penalty.  Convocation  considered  the  solicitor's  service 
to  the  community,  his  otherwise  high  standard  of  practice  and 
the  fact  that  this  was  a  first  offence  in  a  long  legal  career. 
Convocation  also  considered  various  personal  factors  in  the 
sohcitor's  Hfe  which  had  caused  him  to  be  under  a  great  deal  of 
stress  when  the  misconduct  occurred. 

Victor  Prousky  was  called  to  the  Bar  in  1962. 
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LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

le  28  septembre  1990 

Lors  de  sa  reunion  du  vendredi  28  septembre  1990,  le 
Conseil  a  pris  connaissance  des  rapports  de  19  comites  perma- 
nents.  L'affectation  des  conseillers,  presidents  et  presidentes  aux 
differents  comites  ayant  change  durant  Tete,  les  rapports  au 
Conseil  sont  de  nature  essentiellement  administrative  et  infor- 
mative. 

DEONTOLOGIE 

•  Attorney  Profiles  International 

Un  cabinet  d'avocats  a  demande  s'il  lui  etait  possible  de 
repondre  a  une  demande  emanant  de  la  firme  Attorney  Profiles 
International  (A.P.L),  qui  I'a  contacte  pour  obtenir  des  rensei- 
gnements  sur  les  avocats  du  cabinet,  la  nature  de  leurs  pratiques 
respectives,  et  une  liste  representative  de  leur  clientele,  en  vue  de 
les  verser  dans  sa  banque  de  donnees.  A.P.L  fournit  a  qui  le  veut 
de  trois  a  six  profils  d' avocats  qui  pratiquent  dans  le  domaine  qui 
interesse  le  demandeur.  A.P.L  ne  dirige  pas  les  demandeurs  vers 
un  cabinet  particulier,  mais  offre  aux  clients  potentiels  un  choix 
parmi  les  profils  proposes.  Les  membres  contactes  par  A.P.L 
peuvent  participer  a  cette  initiative,  a  condition  de  ne  faire  etat  de 
la  qualite  de  specialiste  que  s'ils  sont  effectivement  reconnus 
comme  tels  par  la  Societe  du  barreau.  Par  ailleurs,  ne  peuvent 
figurer  sur  la  liste  representative  de  la  clientele  que  les  seuls  noms 
des  clients  qui  y  ont  formellement  consenti. 

•  The  Best  Lawyers  in  Canada 

Global  Press  a  demande  a  la  Societe  du  barreau  du  Haut- 
Canada  si  les  avocats  de  T  Ontario  pouvaient  participer  a  une 
enquete  en  vue  de  la  preparation  d'un  ouvrage  intitule  The  Best 
Lawyers  in  Canada,  caique  sur  The  Best  Lawyers  in  America.  En 
plus  de  renseignements  sur  leurs  propres  pratiques,  les  avocats 
sont  invites  a  donner  leur  opinion  sur  leurs  collegues,  un  peu  de  la 
maniere  dont  la  profession  collabore  avec  Martindale  and 


92 


Hubbell  depuis  de  nombreuses  annees.  Les  membres  peuvent 
participer  a  cette  enquete  a  condition  de  ne  fournir  que  des 
renseignements  exacts  et  de  ne  faire  etat  de  la  qualite  de 
specialiste  que  s'ils  sont  effectivement  reconnus  comme  tels  par 
la  Societe  du  barreau.  Les  membres  peuvent  toutefois  indiquer  le 
ou  les  domaines  dans  lesquels  ils  exercent  ou  auxquels  leur 
pratique  se  limite. 

RECHERCHE  ET  PLANIFICATION 

•  Seances  publiques  du  Conseil 

Le  Conseil  a  enterine  une  serie  de  recommandations  formu- 
lees  par  le  Comite  sur  la  recherche  et  la  planification  concernant 
la  participation  du  pubUc  aux  reunions  du  Conseil.  Les  recom- 
mandations, qui  donnaient  suite  a  une  etude  des  essais  de  seances 
publiques  menes  par  la  Societe  du  barreau,  sont  les  suivantes  : 

a)  Durant  une  periode  provisoire  de  trois  mois,  a  commencer 
par  la  reunion  ordinaire  d'octobre  1990  : 

(i)    Le  Conseil  adoptera  Thoraire  suivant : 


(ii)  Avis  sera  donne  au  public  que  la  seance  a  laquelle  il  est 
admis  commencera  a  10  heures. 

(iii)  Les  deliberations  en  prive  qui  ne  seront  pas  achevees  a 
10  heures  seront  reprises  en  fin  de  journee,  apres 
conclusion  des  deliberations  publiques. 

(iv)  Les  questions  a  Tordre  du  jour  de  la  seance  publique 
susceptibles  de  presenter  un  interet  particulier  pour  le 
pubHc  ou  pour  la  profession  seront  de  preference 
traitees  a  10  heures,  et  un  preavis  de  leur  nature  et  de 
rhoraire  sera  si  possible  donne  a  la  profession. 

(v)  Quiconque  appellera  la  Societe  du  barreau  a  son 
numero  principal  entre  13  heures  et  14  heures  les  jours 
de  reunion  ordinaire  du  Conseil  pourra  savoir  ou  en 
est  Tordre  du  jour. 


9h30-10h 
lOh  -12h30 
12h30-14h 
14h 


Seance  en  prive 
Seance  publique 
Dejeuner 

Poursuite  de  la  seance  pubUque 
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(vi)  L'ordre  du  jour  fera  ressortir  les  questions  suscepti- 
bles  de  presenter  un  interet  particulier. 

(vii)  Une  copie  de  Tordre  du  jour  sera  transmise,  a  Tavance 
et  par  telecopieur,  a  une  liste  de  destinataires  bien 
precise,  notamment  aux  personnes  qui  president  la 
County  and  District  Law  Association. 

b)  Un  panneau  sera  place  a  Texterieur  de  la  porte  nord  de  la 
salle  du  Conseil,  indiquant  si  le  Conseil  est  en  seance 
publique  ou  privee. 

c)  La  receptionniste  sera  en  mesure  d'indiquer  si  le  Conseil  est 
en  seance  publique  ou  privee. 

d)  Tous  les  points  a  Tordre  du  jour  figureront  sur  un  seul 
document,  faisant  clairement  ressortir  les  points  qui  seront 
traites  en  prive. 

e)  Si  une  question  est  traitee  en  prive,  Tordre  du  jour 
precisera,  en  application  d'un  ou  de  plusieurs  des  quatre 
criteres  etablis,  pourquoi  il  en  est  ainsi. 

f)  Si  une  question  est  traitee  en  prive,  Tordre  du  jour  donnera 
a  son  egard  autant  de  renseignements  que  possible  sans 
divulguer  de  details  confidentiels. 

g)  Un  panneau  sera  place  a  Texterieur  de  la  porte  nord  de  la 
salle  du  Conseil,  identifiant  celle-ci  comme  telle. 

h)  Des  panneaux  seront  places  pres  des  portes  d'entree  et  a  la 
reception,  indiquant  comment  se  rendre  a  la  salle  du 
Conseil. 

i)  Le  Conseil  se  reunira  a  Toccasion  dans  une  ville  autre  que 
Toronto. 

NORMES  PROFESSIONNELLES 

•  Document  de  travail 

Lors  de  sa  reunion  de  septembre,  le  Conseil  a  enterine  les 
recommandations  formulees  dans  un  document  de  travail  pre- 
pare pour  le  Comite  sur  les  normes  professionnelles.  La  mise  en 
oeuvre  de  ces  recommandations,  qui  necessite  Tapport  de 
modifications  a  la  Loi  sur  la  Societe  du  barreau  et  a  ses  regle- 
ments  d 'application,  entrainera  aussi  d' import  ants  changements 
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au  programme  d'examen  de  la  pratique.  Voici  quelques-uns  des 
changements  majeurs  : 

1)  la  participation  du  membre  au  programme  est  obligatoire, 
du  moins  jusqu'a  ce  qu'une  evaluation  du  membre  sur  son 
lieu  de  travail  permette  de  determiner  si  sa  participation  est 
indiquee  ou  non;  auparavant,  la  participation  etait  volon- 
taire; 

2)  I'examinateur  est  formellement  autorise  a  consulter  les 
dossiers  des  clients  et  autres  documents  se  rapportant  a  la 
pratique  du  membre; 

3)  les  jurys  d'examinateurs  comporteront  des  conseillers  et 
autres  avocats; 

4)  les  jurys  d'examinateurs  seront  habilites  a  rendre  des 
ordonnances  visant  a  ameliorer  la  pratique  du  membre  et  a 
proteger  le  public.  Les  ordonnances  pourront  porter  sur  la 
participation  obligatoire  du  membre  a  certains  programmes 
de  formation  permanente,  sur  la  remise  en  cause  de  la 
qualite  de  specialiste  reconnue  au  membre  par  la  Societe,  etc. 
On  pent  se  procurer  une  copie  integrale  du  rapport  aupres  de 

Joanne  Poworoznyk  au  (416)  947-3351. 

CONSEIL  DE  LA  RECONNAISSANCE  PROFESSIONNELLE 

•  Nouveaux  comites  de  specialisation 

Le  Conseil  a  approuve  la  creation  de  six  nouveaux  comites 
de  specialisation.  En  voici  les  noms  et  les  presidents  : 
Droit  de  la  faillite 

et  de  rinsolvabilite  :  R.N.  Robertson,  c.r.     (de  Toronto) 

Droit  des  spectacles  :  Peter  E.  Steinmetz,  c.r.  (de Toronto) 
Droit  de  Tenvironnement :  Roger  Cotton  (de  Toronto) 

Droit  de  Timmigration  :  Mendel  M.  Green,  c.r.  (de  Toronto) 
Droit  du  travail :  Roy  Filion,  c.r.  (de Toronto) 

Droit  des  accidents  du 

travail :  David  W.  Brady  (de  Toronto) 
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La  premiere  tache  des  presidents  de  comites  sera  de 
recommander  cinq  a  huit  autres  membres  de  comites,  en  gardant 
a  I'esprit  que  les  membres  doivent  etre  representatifs,  d'une  part, 
des  elements  et  interets  propres  aux  differentes  specialites,  et 
d*autre  part,  dans  la  mesure  du  possible,  des  diverses  regions  de 
la  province,  toujours  en  tenant  compte  des  caracteristiques  des 
specialites  en  question.  Les  membres  des  comites  de  specialisa- 
tion sont  nommes  par  le  tresorier  lors  d'une  reunion  du  Conseil, 
sur  recommandation  du  conseil  de  la  reconnaissance  profession- 
nelle. 

QUESTIONS  DE  DISCIPLINE 

le  27  septembre  1990 

•  William  Geoffrey  Milne 

William  Geoffrey  Milne  de  Toronto  a  ete  suspendu  en 
attendant  qu'il  reprenne  avec  succes  le  cours  de  formation 
professionnelle  du  barreau,  y  compris  la  periode  de  stage. 
Declare  coupable  d'homicide  involontaire  en  1986  en  rapport 
avec  un  echange  de  coups  de  feu  remontant  a  1984,  il  a  ete 
condamne  a  une  peine  d'emprisonnement  de  deux  ans  moins  un 
jour.  La  preuve  indiquait  que  le  crime  s'etait  produit  a  une 
epoque  ou  M.  Milne  avait  de  graves  troubles  emotionnels  qui  le 
conduisaient  a  consommer  de  Talcool  et  des  drogues  en  quantite 
excessive.  II  a  suivi  un  traitement  psychiatrique  qui  a  mis  fin  a  ses 
troubles  emotionnels  et  ses  problemes  de  toxicomanie.  La 
decision  du  Conseil  a  pris  en  consideration  le  fait  que  M.  Milne 
n'a  pas  pratique  depuis  1984.  William  Geoffrey  Milne  a  ete  regu 
au  barreau  en  1979. 

•  David  Carson  Bird 

David  Carson  Bird  de  Richmond  Hill  a  ete  radie  du  barreau. 
Entre  1984  et  1990,  I'avocat  a  procede  au  detournement  de 
quelque  2,4  millions  de  dollars.  Implique  dans  des  entreprises 
communes  avec  d'autres  investisseurs  dans  Timmobilier,  il  avait 
commence  en  1984  a  detourner  des  fonds  des  comptes  de 
plusieurs  clients  pour  faire  face  a  ses  depenses.  David  Carson 
Bird  avait  ete  re^u  au  barreau  en  1980. 
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•  Frank  Seth  Cook 

Frank  Seth  Cook  de  Toronto  a  ete  radie  du  barreau.  Pour 
contourner  T  obligation  de  cosignature  imposee  a  son  compte  de 
fiducie  par  la  Societe  du  barreau,  il  deposait  dans  son  compte  en 
banque  personnel  des  fonds  que  des  clients  lui  confiaient  en 
fiducie,  rompant  ainsi  un  engagement  pris  envers  la  Societe. 
M.  Cook  a  aussi  manque  de  mener  a  bien  differentes  transactions 
en  suspens  pour  ses  clients  et  d'exposer  pleinement  sa  situation  a 
ces  dernier s  lorsqu'il  a  abandonne  la  pratique  du  droit.  Frank 
Seth  Cook  avait  ete  regu  au  barreau  en  1973. 

•  Orest  Wasyl  Hrynkiw 

Orest  Wasyl  Hrynkiw  de  Toronto  a  ete  suspendu  pour  une 
periode  d'au  moins  deux  mois,  qui  sera  prolongee  jusqu'a  ce 
qu'il  ait  restitue  a  son  cHent  la  totahte  de  la  somme  dont  il  lui  est 
redevable,  avec  interet.  II  avait  emprunte  20  000  $  a  un  client, 
contrairement  aux  regies  de  deontologie.  M.  Hrynkiw  a  ete  regu 
au  barreau  en  mars  1968. 

•  Robert  Earl  Stafford 

Robert  Earl  Stafford  de  St.  Thomas  a  ete  radie  du  barreau. 
Cherchant  a  masquer  la  neghgence  de  son  cabinet  dans  trois 
instances  differentes,  il  avait  donne  instruction  a  son  personnel 
de  preparer  et  de  signifier  des  copies  d'exposes  de  demandes 
portant  des  dates  d'emission  falsifiees.  II  a  ensuite  procede  avec 
les  demandes  en  s'appuyant  sur  les  copies  falsifiees.  Robert  Earl 
Stafford  avait  ete  regu  au  barreau  en  avril  1983. 

•  Thomas  Tedd  Sahaidak 

Thomas  Tedd  Sahaidak  de  Toronto  a  ete  radie  du  barreau.  II 
a  ete  declare  coupable  de  faute  professionnelle  apres  avoir  aide 
certains  de  ses  cUents  a  deposseder  un  etablissement  de  credit 
hypothecaire  de  creances  totalisant  775  000  $  en  structurant  les 
transactions  hypothecaires  de  maniere  a  deguiser  la  veritable 
identite  des  emprunteurs  et  le  prix  reellement  verse  pour  T  achat 
des  biens-fonds  greves  d'hypotheques.  Thomas  Tedd  Sahaidak 
avait  ete  regu  au  barreau  en  1959. 
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le  21  juin  1990 

Une  omission  s'est  glissee  dans  le  rapport  de  la  decision 
suivante,  public  dans  Ics  deliberations  du  Conseil  de  juin.  En 
voici  la  copie  revisee. 

•  Victor  Prousky 

Victor  Prousky  de  Toronto  a  ete  suspendu  pour  une  periode 
de  neuf  mois  a  compter  du  1^^  aout  1990. 

Le  cas  a  ete  entendu  en  prive.  Le  juriste  a  ete  reconnu 
coupable  d'inconduite  professionnelle  pour  avoir  sciemment 
aide  certains  clients  a  etablir  une  serie  de  transactions  immobilie- 
res  pour  leur  profit  personnel,  au  detriment  d'une  societe  cliente. 

Le  Conseil  a  juge  que  cette  suspension  de  neuf  mois  etait  une 
sanction  appropriee  compte  tenu  des  services  de  I'avocat  a  la 
communaute,  du  fait  qu'il  a  autrement  toujours  adhere  a  des 
normes  de  pratique  professionnelle  elevees  et  du  fait  qu'il  s'agit 
la  d'une  premiere  infraction  dans  le  courant  d'une  longue 
carrier e.  Le  Conseil  a  egalement  tenu  compte  de  plusieurs 
facteurs  personnels  qui  avaient  cause  a  M.  Prousky  un  grand 
stress  au  moment  de  Tinconduite  professionnelle. 

Victor  Prousky  a  ete  regu  au  barreau  en  1962. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


October  26th,  1990 

LEGAL  EDUCATION 

Convocation  has  approved  a  Report  recommending  signifi- 
cant reforms  in  the  articHng  process.  The  Report  was  written 
following  two  years  of  research  and  consultation  with  members 
of  the  profession  and  legal  educators. 

The  reforms  will  affect  those  students  who  commence 
articUng  in  the  summer  of  1992. 

The  focus  of  the  proposals  is  to  enhance  the  educational 
experience  provided  to  students  in  their  articling  year  and 
improve  the  level  of  supervision  they  receive.  Principals  have  a 
significant  responsibility  in  that  they  teach  students  by  example. 
Principals  should  share  a  dedication  to  professional  excellence 
and  an  awareness  of  and  commitment  to  the  highest  standards  of 
ethical  behaviour.  Criteria  for  the  approval  of  lawyers  as 
articHng  principals  have,  therefore,  been  estabUshed. 

Articling  Education  Plans  must  be  discussed  and  filed  by  the 
principal  and  student  at  the  commencement  of  a  student's 
articles.  Principals  and  students  will  also  file  a  mid-term  and 
end-of-artichng-term  evaluation  of  the  articHng  experience  as 
against  the  Education  Plan. 

The  Law  Society  wiU  appoint  an  ArticHng  Director  to 
manage  the  articHng  process  on  a  day-to-day  basis.  The  Articling 
Director  wiH  work  with  an  ArticHng  Committee. 

A  more  detailed  description  of  the  changes  will  be  forth- 
coming and  a  full  copy  of  the  report  is  available  from  the  Legal 
Education  Department. 

INSURANCE 

Convocation  approved  an  Insurance  Committee  recom- 
mendation regarding  exemption  from  the  insurance  levy.  Mem- 
bers win  be  entitled  to  an  exemption  if  they  have  not  been 
engaged  in  practice  during  the  year.  In  addition,  lawyers 
employed  by  the  government,  federal,  provincial,  municipal  or 
by  a  corporation  wiH  be  exempt  unless  they  offer  legal  advice  or 
services  or  otherwise  engage  in  practice  outside  the  scope  of  their 
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employment.  The  purpose  of  the  recommendation  is  to  make  it 
clear  that  employed  soHcitors  who  render  legal  services  to  their 
employer  only  are  exempt  from  the  levy. 

PROFESSIONAL  CONDUCT 

•  CIBC  proposals  respecting  mortgages 

The  CIBC  has  been  advertising  a  '^$399  Legal  Fee  Package" 
directed  to  those  borrowers  wishing  to  refinance  their  mortgage. 
The  Professional  Conduct  Committee  considered  this  package 
together  with  two  other  proposals  from  the  bank  that  would 
provide  for  inexpensive  fees  for  the  mortgagors.  The  Committee 
identified  the  following  problems  arising  out  of  the  *'$399  Legal 
Fee  Package''  and  the  other  proposals;  confusion  on  the  part  of 
the  borrowers  as  to  the  role  and  duties  of  the  lawyers  involved; 
potential  steering;  potential  insurance  claims;  quality  of  service; 
and  lack  of  clarity  as  to  the  fees  and  disbursements  entailed.  In 
view  of  these  concerns,  the  Committee  concluded  the  **$399 
Legal  Fee  Package"  and  the  two  proposals  were  unacceptable. 

SPECIAL  COMMITTEE  ON  DISCIPLINE  PROCEDURES 

Convocation  concluded  its  consideration  of  the  Report  of 
the  Special  Committee  on  Disciphne  Procedures. 

As  adopted  by  Convocation,  the  Report's  recommenda- 
tions will  have  a  profound  effect  on  the  Society's  disciphne 
procedures.  The  proposals,  which  were  based  on  eight  months  of 
intensive  work  by  the  Special  Committee,  touch  virtually  every 
aspect  of  the  Society's  discipline  process. 

The  major  changes  are  these: 

1)  A  Disciphne  Complaints  Authorization  Committee  will 
be  created.  That  Committee  will  authorize  the  initiation 
of  formal  discipline  charges  against  lawyers.  The  Com- 
mittee will  consist  of  one  elected  Bencher,  one  lay 
Bencher  and  one  non-Bencher  lawyer; 

2)  Disciphne  charges  will  continue  to  be  heard  in  the  first 
instance  by  a  panel  of  three  persons.  Henceforth, 
however,  those  panels  will  consist  of  two  elected  Bench- 
ers and  one  lay  person.  Convocation  has  not  yet  decided 
whether  the  lay  person  will  be  a  lay  Bencher  and,  in  that 
event,  whether  to  ask  the  Attorney-General  to  appoint 
additional  lay  Benchers  for  the  purpose. 
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3)  The  panels  that  hear  discipHne  charges  in  the  first 
instance  will  henceforth  have  the  power  both  to 
determine  whether  the  charge  has  been  proven  and  to 
impose  an  appropriate  penalty.  At  present,  the  hearing 
panels  report  their  findings  to  Convocation  and  recom- 
mend a  penalty,  with  the  final  decision  (except  for 
reprimands  in  Committee)  resting  with  Convocation. 

4)  The  parties  to  the  hearing  before  the  discipline  panel 
will  have  the  right  to  appeal  the  paneFs  decision  both  as 
to  whether  the  charge  has  been  estabhshed  and  as  to 
penalty.  The  appeal  will  lie  to  a  panel  of  Convocation 
appointed  for  the  purpose  by  the  Treasurer.  The  appeal 
panel  will  consist  of  seven  Benchers,  at  least  two  of 
whom  will  be  lay  persons.  At  present,  all  members  of 
Convocation  are  eligible  to  participate  in  discipline 
matters  that  come  before  Convocation.  It  is  hoped  that 
the  creation  of  a  smaller  and  more  speciaHzed  tribunal 
will  encourage  the  development  of  a  body  of  caselaw 
that  will  be  of  assistance  in  discipline  matters. 

The  Report  also  contained  several  recommendations 
regarding  procedure  in  the  discipHne  process,  including  disclo- 
sure rules,  pubHcation  of  discipHne  charges  and  other  adminis- 
trative matters. 

Many  of  the  proposals  will  require  legislative  amendment 
and  an  Implementation  Committee  has  been  estabhshed  to 
review  the  report  and  prepare  the  necessary  amendments  for 
submission  to  the  government.  The  Committee  expects  to  report 
to  Convocation  in  February. 

Members  may  obtain  a  copy  of  the  Report  by  contacting 
Ms.  Ellie  Rosen  at  (416)  947-3356. 
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LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


le  26  octobre  1990 

FORMATION  PROFESSIONNELLE 

Le  Conseil  a  approuve  un  rapport  sur  la  reforme  du 
processus  des  stages  en  droit.  Ce  rapport  est  le  fruit  de  deux 
annees  de  recherche  et  d'une  serie  de  consultations  aupres  de 
juristes  et  d'enseignants  en  droit. 

La  reforme  proposee  touche  les  etudiants  appeles  a  com- 
mencer  leur  stage  a  Tete  1992. 

Les  recommandations  visent  a  revaloriser  T  experience  des 
etudiants  en  donnant  au  stage  une  dimension  plus  pratique  et  a 
rehausser  le  niveau  de  supervision  qu'ils  resolvent.  Les  directeurs 
de  stage  ont  une  responsabilite  importante  du  fait  qu'ils  prechent 
par  Texemple.  lis  doivent  faire  preuve  d'un  grand  devouement  a 
Texcellence  et  se  conformer  aux  normes  professionnelles  les  plus 
elevees.  Consciente  de  ce  fait,  la  Societe  a  institue  des  criteres  de 
selection  des  directeurs  de  stage. 

Le  directeur  doit  dorenavant  revoir  le  programme  de  stage 
avec  I'etudiant  et  le  deposer  aupres  de  la  Societe  avant  que  ne 
commence  le  stage.  Pour  assurer  le  suivi  du  programme,  le 
directeur  et  le  stagiaire  doivent  soumettre  un  rapport  d' evalua- 
tion au  miUeu  et  a  la  fin  du  stage. 

La  Societe  entend  nommer  un  directeur  general  des  stages 
qui  gerera  le  processus  des  stages  quotidiennement.  Le  directeur 
general  travaillera  de  pair  avec  le  Comite  sur  les  stages. 

Les  modifications  au  processus  des  stages  seront  expliquees 
plus  en  detail  dans  un  proche  avenir.  Vous  pouvez  vous  procurer 
une  copie  du  rapport  susmentionne  aupres  du  Service  de 
formation  professionnelle. 

ASSURANCE 

Le  Conseil  a  approuve  une  recommandation  du  Comite  sur 
Tassurance  portant  sur  I'exemption  de  la  cotisation  d'assurance. 
Les  membres  qui  n'ont  pas  exerce  le  droit  au  cours  de  Tannee 
seront  exoneres.  Par  ailleurs,  les  avocats  travaillant  au  sein  des 
gouvernements  federal,  provincial  et  municipal  ou  d'une  compa- 
gnie,  ainsi  que  les  enseignants  en  droit  seront  exoneres  a  moins 
qu'ils  ne  dispensent  des  conseils  ou  des  services  juridiques  ou 
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qu'ils  n'exercent  leur  profession  en  dehors  de  leur  emploi.  Cette 
recommandation  vise  a  exempter  les  avocats  salaries  qui  ne 
dispensent  des  services  juridiques  qu'a  leur  employeur. 

DEONTOLOGIE 

•  La  Banque  de  Commerce  et  ses  off  res  hypothecaires 

Dans  une  publicite  recente,  la  Banque  Canadienne 
Imperiale  de  Commerce  offre  un  plan  de  refinancement  des 
hypotheques  qui  prevoit  les  services  d'un  avocat  pour  399$.  Le 
Comite  de  deontologie  a  revu  cette  offre,  ainsi  que  deux  autres  de 
la  meme  banque  qui  prevoient  des  frais  reduits  pour  le  debiteur 
hypothecaire.  Le  Comite  a  retenu  les  problemes  suivants:  le  role 
et  les  fonctions  de  I'avocat  pretent  a  confusion;  il  y  a  un  risque  de 
«dirigisme»;  I'eventualite  de  demandes  d'indemnisation;  I'incer- 
titude  face  a  la  qualite  du  service  et  le  manque  de  precision  des 
frais  et  des  honoraires.  Le  Comite  a  de  ce  fait  conclu  que  Toffre 
et  les  propositions  en  question  etaient  inacceptables. 

COMITE  SPECIAL  SUR  LA  PROCEDURE  DISCIPLINAIRE 

Le  Conseil  a  complete  T  etude  du  rapport  presente  par  le 
Comite  special  sur  la  procedure  disciplinaire. 

Les  recommandations  enterinees  par  le  Conseil  auront  un 
effet  marque  sur  la  procedure  disciplinaire  de  la  Societe.  Les 
recommandations  qui  ont  necessite  huit  mois  de  travail  intensif , 
touchent  litteralement  a  tous  les  aspects  de  la  procedure  discipli- 
naire. 

Voici  les  changements  principaux: 

1)  La  Societe  mettra  sur  pied  un  Comite  sur  Tautorisation 
des  plaintes  disciplinaires.  Le  Comite  autorisera  I'execu- 
tion  de  sanctions  disciplinaires  formelles  contre  les 
avocats.  II  comprendra  un  conseiller  elu,  un  conseiller 
profane  et  un  avocat  qui  n'est  pas  conseiller; 

2)  Les  cas  de  discipline  continueront  d'etre  presentes,  dans 
un  premier  temps,  a  un  jury  de  trois  personnes.  Par  la 
suite,  ces  jurys  seront  composes  de  deux  conseillers  elus 
et  d'un  membre  profane.  Le  Conseil  n'a  pas  encore 
decide  si  cette  personne  devrait  etre  un  conseiller 
profane.  Dans  un  tel  cas,  il  se  pent  qu'il  demande  au 
Procureur  general  de  nommer  des  conseillers  profanes 
supplementaires  a  cette  fin; 
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3)  Les  jurys  qui  entendront  les  cas  de  discipline  en  premiere 
instance  auront  le  pouvoir  de  determiner  si  preuve 
suffisante  de  la  faute  a  ete  etablie  et  d'imposer  la 
sanction  appropriee.  Jusqu'a  maintenant,  les  jurys 
presentaient  leurs  conclusions  au  Conseil  et  recomman- 
daient  une  sanction.  La  decision  definitive,  sauf  dans  les 
cas  de  reprimandes  devant  comite,  revenait  au  Conseil; 

4)  Les  parties  concernees  pourront  en  appeler  de  la  deci- 
sion du  jury  de  discipline  tant  sur  la  question  de  la 
preuve  de  la  faute  que  sur  celle  de  la  sanction.  L'appel 
sera  entendu  par  un  jury  forme  de  membres  du  Conseil 
nommes  a  cette  fin  par  le  Tresorier.  Le  jury  d'appel 
comprendra  sept  conseillers  dont  au  moins  deux  profa- 
nes. Presentement,  tons  les  membres  du  Conseil  sont 
admissibles  a  entendre  les  cas  de  discipline  presentes  au 
Conseil.  II  est  a  esperer  que  la  creation  d'un  tribunal 
plus  petit  et  plus  specialise  favorisera  le  regroupement 
de  dossiers  types  qui  contribueront  au  processus  disci- 
plinaire. 

Le  rapport  contenait  egalement  plusieurs  recommandations 
sur  la  procedure  rattachee  au  processus  disciplinaire,  y  compris 
les  regies  de  divulgation,  la  publication  des  sanctions  et  des 
mesures  administratives  varices. 

Plusieurs  des  propositions  susmentionnees  feront  Tobjet  de 
modifications  legislatives.  Un  Comite  de  mise  en  oeuvre  a  ete 
cree  pour  examiner  le  rapport  et  rediger  les  modifications 
requises  aux  fins  de  presentation  au  gouvernement.  Le  Comite 
devrait  faire  etat  de  ses  activites  au  Conseil  en  fevrier. 

Vous  pouvez  vous  procurer  une  copie  du  rapport  aupres  de 
Ellie  Rosen  au  (416)  947-3356. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


November  23rd,  1990 

The  Honourable  Howard  G.  Hampton,  the  Attorney 
General  of  Ontario  attended  Convocation  and  addressed  the 
Benchers  on  various  issues  and  initiatives  to  be  taken  by  his 
Ministry. 

SPECIAL  COMMITTEE  ON  ELECTION  OF  BENCHERS 

Convocation  spent  most  of  the  day  considering  the  Report 
of  the  Special  Committee  on  Bencher  Elections.  The  Committee 
was  established  in  November  1989  to  review  various  issues 
concerning  the  election  of  Benchers  including  regional  represen- 
tation. The  Committee  in  preparing  this  Report  sent  out  a 
questionnaire  to  all  members  in  good  standing  and  in  addition 
placed  a  notice  in  the  Ontario  Reports  inviting  members  to  make 
submissions.  In  all,  316  submissions  were  received.  The  follow- 
ing groups  also  made  presentations  to  the  Committee,  the 
County  &  District  Law  Presidents  Association,  the  Committee 
for  Bencher  Accountability,  the  Canadian  Corporate  Counsel 
Association,  the  County  of  York  and  the  L'Association  des 
juristes  d' expression  francaise  de  T  Ontario. 

The  major  recommendation  of  the  Committee  was  that 
Convocation  approve  a  scheme  of  regional  representation 
involving  11  regions.  The  regions  outside  of  Toronto  were  based 
on  those  estabhshed  by  the  Courts  of  Justice  Act.  In  Metropoh- 
tan  Toronto,  4  electoral  districts  were  recommended;  the  City  of 
Toronto,  the  Borough  of  East  York  and  the  City  of  Scarborough, 
the  City  of  York  and  the  City  of  Etobicoke,  and  the  City  of  North 
York.  Each  region  would  elect  1  Bencher  with  the  remaining 
Benchers,  13  from  outside  Metropohtan  Toronto  and  16  within 
Metropolitan  Toronto  being  elected  by  all  voters  in  the  Province 
as  at  present. 

In  regard  to  sectoral  representation  the  Committee  recom- 
mended that  a  scheme  of  representation  providing  for  the 
election  of  Benchers  to  represent  members  on  the  basis  of  length 
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of  time  at  the  Bar,  sex,  minority  status,  student  status  or  field  of 
practice  should  not  be  adopted.  It  should  be  noted  that  a 
majority  of  respondents  to  the  Committee's  questionnaire 
opposed  sectoral  representation. 

The  Committee  considered  shortening  the  term  to  3  years 
from  the  current  4.  A  close  analysis  of  the  proposal  however, 
disclosed  no  clear  benefit  and  in  the  circumstances  the  Com- 
mittee recommended  that  the  term  remain  at  4  years.  The 
Committee  also  considered  staggered  terms  with  half  the  Bench- 
ers being  elected  every  2  years.  This  proposal  is  to  be  given 
further  consideration  and  to  be  enacted  when  reasonably 
possible  and  subject  to  review  by  the  Finance  and  Administra- 
tion Committee  in  regard  to  the  question  of  costs. 

Consideration  was  also  given  to  hmiting  the  number  of 
terms  that  a  Bencher  could  serve.  It  was  felt  that  this  would 
amount  to  an  unwarranted  interference  in  the  democratic 
process  and  was  opposed  by  95*70  of  the  survey  respondents. 

The  issue  of  remuneration  of  Benchers  was  considered  as  it 
was  felt  that  some  members  are  deterred  from  running  for 
election  because  they  cannot  afford  the  loss  of  income  resulting 
from  the  time  spent  on  Society  business.  The  Committee 
recommended  that  further  study  be  undertaken  as  to  methods  to 
overcome  the  financial  obstacles  but  that  Benchers  not  be  paid  at 
this  time. 

As  to  the  cost  and  content  of  campaign  material,  the 
Committee  recommended  that  the  Society  absorb  the  cost  of 
mailing  to  the  profession  an  expanded  candidate's  brochure 
which  would  include  in  addition  to  a  photograph  and  biographi- 
cal material  a  one-page  statement  by  the  candidate.  The  candi- 
date would  provide  the  copy  to  the  Society  and  it  would  be 
pubhshed  subject  to  the  constraints  of  the  laws  of  hbel,  the  Rules 
of  Professional  Conduct  and  the  principles  of  good  taste.  Any 
issue  as  to  the  content  of  a  candidate's  statement  would  be 
referred  to  a  Committee  estabhshed  for  that  purpose. 

The  Committee  also  recommended  that  following  the 
election  a  confidential  survey  of  candidates  be  conducted  to 
ascertain  the  estimated  costs  of  their  campaign.  This  would 
enable  a  review  to  be  made  of  whether  there  should  be  any 
further  action  taken  in  regard  to  election  costs. 
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The  Committee  also  considered  the  issue  of  ex  officio 
Benchers.  At  present  there  are  4  broad  categories  of  ex  officio 
Benchers  created  by  the  Law  Society  Act: 

(a)  law  offices  of  the  Crown— the  Attorney  General  for 
Canada,  the  SoHcitor  General  for  Canada  and  the 
Attorney  General  for  Ontario; 

(b)  former  Attorneys  General  for  Ontario; 

(c)  life  Benchers— every  person  who  was  elected  at  3 
quadrennial  elections  and  served  as  a  Bencher  for  15 
years  and  every  person  who  is  elected  at  4  elections  and 
who  serves  as  a  Bencher  for  16  years; 

(d)  former  Treasurers— every  member  who  has  been  or  is 
elected  to  the  office  of  Treasurer. 

Of  the  ex  officio  Benchers,  only  former  Treasurers  and  the 
Attorney  General  for  Ontario  may  vote  in  both  Convocation  and 
in  Committees.  Former  Attorneys  General  for  Ontario  and  hfe 
Benchers  may  not  vote  in  Convocation  but  may  vote  in 
Committees  other  than  Committees  appointed  for  disciphnary 
purposes.  The  Attorney  General  for  Canada  and  the  SoHcitor 
General  for  Canada  may  not  vote  in  Convocation  or  in 
Committees. 

The  Committee  acknowledged  the  valuable  contribution 
that  has  been  made  to  Convocation  and  its  committees  by  many 
life  Benchers  but  was  of  the  opinion  that  the  Society  should  be 
governed  by  persons  who  are  elected  by  the  profession.  It 
therefore  recommended  that  following  the  creation  of  ex  officio 
Benchers  in  the  spring  of  1991,  an  amendment  to  the  Law  Society 
Act  should  be  sought  whereby  no  further  persons  would  be 
appointed  Benchers  ex  officio  as  a  result  of  having  been  elected 
at  4  elections  and  having  served  for  a  period  of  16  years.  The 
Committee  was  of  the  view  that  there  should  be  no  change  to  the 
practice  of  granting  to  former  Treasurers  the  status  of  ex  officio 
Bencher  with  all  the  rights  and  privileges  of  an  elected  Bencher. 

While  Convocation  voted  to  adopt  the  recommendations  of 
the  Committee  regarding  regional  representation,  concern  was 
expressed  that  despite  a  legal  opinion  to  the  contrary  the 
proposed  changes  could  not  be  effected  by  amendments  to  the 
Rules  alone  but  required  statutory  amendment.  Convocation  felt 
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that  there  should  not  be  any  doubt  as  to  the  validity  of  the 
election  and  accordingly  adopted  a  motion  that  unless  the 
necessary  legislative  amendments  to  the  Law  Society  Act  could 
be  made  in  time  for  the  1991  election  that  the  1991  election  be 
carried  out  according  to  the  present  Act. 

Subsequent  to  Convocation's  approval  of  the  recommenda- 
tions in  the  Report  the  provincial  government  was  approached  to 
determine  whether  the  amendments  could  be  made  in  time  to 
allow  the  1991  election  to  be  held  under  the  new  proposals.  While 
the  government  was  sympathetic,  the  legislative  timetable,  the 
Society  was  advised,  did  not  allow  time  for  the  amendments  to  be 
brought  forward  before  the  legislature  rose  for  the  winter  break. 
The  1991  election  will  therefore  be  held  according  to  the  existing 
statutory  provisions  that  is,  20  Benchers  from  outside  Metropoli- 
tan Toronto  and  20  from  within  with  members  entitled  to  vote 
for  all  candidates. 

The  recommendation  regarding  the  candidates'  brochure 
was  a  matter  within  the  rule-making  authority  of  the  Society  and 
will  accordingly  be  implemented. 

Members  wishing  a  full  copy  of  the  Report  may  obtain  one 
from  the  office  of  the  Secretary. 

SPECIAL  COMMITTEE  ON  COMPLAINTS  PROCEDURES 

Convocation  adopted  the  third  and  final  Report  of  the 
Special  Committee  on  Complaints  Procedures.  The  first  two 
Reports  dealt  with  the  mechanisms  for  deahng  with  complaints 
against  lawyers  and  the  appeal  procedures  to  be  followed.  The 
third  Report  dealt  with  the  issue  of  minor  negligence  which  has 
been  identified  as  an  area  where  the  Society  in  the  past  has  been 
unable  to  respond  effectively  to  complaints. 

Based  on  the  statistical  data  available,  at  least  25%  of  all 
complaints  received  allege  that  lawyers  have  acted  negUgently  in 
providing  legal  services  to  their  clients.  The  present  practice  is  to 
advise  complainants  that  the  Society's  investigative  authority  is 
restricted  to  the  assessment  of  complaints  based  on  professional 
misconduct.  They  are  instructed  that  they  have  the  option  of 
consulting  a  second  lawyer  about  any  civil  remedies  that  might 
arise  from  the  actions  (or  inaction)  of  their  lawyer.  Complainants 
have  often  expressed  dissatisfaction  with  the  Society's 
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position  in  these  cases.  One  manifestation  of  this  has  been  a  high 
incidence'  of  requests  for  Complaints  Review. 

In  attempting  to  deal  with  this  issue,  the  Committee 
focussed  on  recommendations  designed  to  address  the  two  most 
common  concerns: 

(a)  where  a  lawyer  and  chent  are  unable  to  resolve  a  dispute 
on  issues  such  as  Hability  and  quantum  but  the  amount 
of  any  potential  recovery  by  the  client  is  too  small  to 
justify  court  action, 

(b)  where  the  potential  claim  is  substantial  but  the  chent 
has  difficulty  finding  a  lawyer  who  will  consider  suing 
another  lawyer. 

The  Committee  in  making  the  recommendations  set  out 
below  which  were  adopted  by  Convocation,  consulted  with  the 
Insurance  Committee  and  representatives  of  the  County  & 
District  Law  Presidents  Association. 

The  proposal  will  have  minor  negligence  complaints  (those 
involving  claims  of  $2,000  or  less)  evaluated  by  the  Society's 
Errors  and  Omissions  staff  according  to  the  following  guidehnes: 

i)  Minor  claims  are  to  be  evaluated  in  the  same  manner 
that  have  been  followed  in  the  past. 

ii)  Where  a  claim  is  resolved  by  a  member  agreeing  to 
reimburse  a  claimant,  the  member's  rating  for  pur- 
poses of  his  or  her  deductible  or  levy  will  be  unaffected. 

iii)  When  a  matter  is  resolved  in  this  way,  the  complainant 
shall  sign  a  release  waiving  all  other  remedies  against 
the  lawyer. 

iv)  If  the  Examiner  determines  there  is  no  basis  for  a  claim, 
the  claimant  shall  be  so  advised  and  may  pursue  civil 
remedies. 

v)  Where  the  member  disputes  Hability  and/or  damages 
as  assessed  by  the  Examiner,  and  resolution  of  the  claim 
amongst  all  parties  is  therefore  unsuccessful,  the  Errors 
and  Omissions  Department  will  satisfy  the  claimant's 
demands  out  of  a  fund  created  to  respond  specifically 
to  such  cases.  Where  claims  are  so  satisfied  without  the 
member's  agreement,  the  member's  rating  shall  be 
affected  for  the  purpose  of  his  or  her  deductible  and 
levy,  subject  to  paragraph  2  xi)  below. 
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vi)  The  fund  for  the  procedure  set  out  in  paragraph  v)  shall 
be  provided  from  the  Complaints  Department  budget. 

vii)  The  sum  of  $100,000  shall  be  made  available  for  said 
fund  for  a  trial  period  of  twelve  months. 

viii)  A  voluntary  dispute  resolution  mechanism  will  be 
created  to  respond  to  a  member's  request  for  a  review 
of  cases  in  which  the  member  disputes  Uability  as 
assessed  and  settled  by  the  Examiner  (See  Clause  2  (v)). 

*ix)  Where  the  voluntary  dispute  resolution  procedure 
finds  against  the  member,  such  member  shall  have  right 
to  refer  the  matter  to  the  Office  of  the  Complaints 
Resolution  Commissioner  (see  Report  #2,  Recommen- 
dation 5).  This  Commissioner  shall  have  the  authority 
to  review,  and,  if  warranted,  reverse  the  Examiner's 
decision. 

x)  Finally,  if  such  member  remains  dissatisfied  with  the 
decision,  the  member  may  seek  judicial  review. 

xi)  Where  the  original  decision  of  the  Examiner  with 
respect  to  Uability  is  reversed  at  any  stage  in  the  review 
process  described  herein,  any  change  in  the  member's 
**rating"  shall  be  waived  and  the  member  shall  not  be 
responsible  to  reimburse  the  Society  for  any  payments 
made  on  the  claim. 

xii)  This  procedure  shall  be  subject  to  periodic  review  by 
the  Director  of  Insurance. 

xiii)  A  specific  record  of  all  such  claims  shall  be  maintained 
by  the  Errors  &  Omissions  Department  during  a  trial 
period  so  that  the  impact  of  this  procedure  can  be 
effectively  measured. 

xiv)  This  procedure  shall  be  implemented  on  a  trial  basis  for 
a  period  of  twelve  months  after  which  the  Committee 
shall  evaluate  its  degree  of  success. 

*Subject  to  legislative  reform 

In  addition  the  Society  will  be  taking  steps  to  increase  access 
by  members  of  the  pubhc  to  lawyers  who  are  wilHng  to  take  on 
professional  negligence  cases  against  other  lawyers  in  the 
community  in  which  the  complainant  resides.  A  member  of  the 
panel  may  act  in  either  an  advisory  capacity,  that  is,  advising  as 
to  whether  or  not  there  are  grounds  for  pursuing  a  claim  in 
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professional  negligence  or  be  selected  as  counsel  to  pursue  a 
claim  but  cannot  perform  both  functions  in  the  same  case.  When 
acting  in  an  advisory  capacity  the  Society  will  pay  the  lawyer  at 
the  rate  of  $200  per  hour  to  a  maximum  of  $400.  The  negUgence 
panel  scheme  will  be  evaluated  after  six  months  of  operation. 

LEGAL  AID 

In  April  of  1988  a  Green  Form  pilot  project  was  created  in 
the  Judicial  District  of  Waterloo  based  on  an  Enghsh  program 
called  the  Legal  Advice  and  Assistance  System  which  became 
known  colloquially  as  the  Green  Form  Scheme.  The  plan  allowed 
soHcitors  to  give  advice  up  to  certain  monetary  Hmits.  If  the 
soHcitor  was  satisfied  the  client  was  financially  ehgible  for  Legal 
Aid  without  first  obtaining  the  approval  of  the  Legal  Aid  Plan. 

In  1988  the  Legal  Aid  Plan  recommended  that  the  English 
scheme  with  some  modifications  be  tried  in  Waterloo.  Among 
the  considerations  leading  to  this  conclusion  were: 

(a)  Clients  of  means  have  immediate  access  to  legal  advice. 
On  the  other  hand  people  without  financial  resources 
may  be  deterred  from  obtaining  legal  advice  in  what 
they  perceive  to  be  bureaucratic  process.  It  would  be 
desirable  if,  recognizing  reasonable  Hmitations,  every- 
one had  direct  access  to  a  lawyer. 

(b)  As  a  result  of  the  sheer  size  of  Ontario  many  citizens 
live  a  great  distance  from  a  Legal  Aid  office.  For  many 
people  the  cost  and  inconvenience  of  traveUing  to  an 
area  office  may  act  as  a  deterrent  to  their  obtaining 
legal  advice. 

The  main  feature  of  the  Kitchener  project  is  that  cHents  can 
apply  directly  to  a  lawyer  who,  on  the  basis  of  simple  guidehnes 
prepared  by  the  Legal  Aid  Plan  determines  whether  the  chent  is 
financially  eligible.  Lawyers  providing  advice  are  paid  at  the 
duty  counsel  rate  and  may  provide  a  maximum  of  4  hours  of  legal 
advice.  In  order  to  make  the  system  more  easily  understandable 
to  the  Bar  and  the  pubhc  few  legal  problems  are  excluded 
however  no  Real  Estate  matters  are  dealt  with  and  neither  are 
court  appearances. 

For  the  period  April  1988  to  August  1990  inclusive,  1,106 
Green  Form  cases  were  billed  at  an  average  cost  of  $77.58. 
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Almost  one  half  of  the  cases  were  matrimonial. 

At  the  time  of  the  creation  of  the  pilot  project  many 
observers  expressed  concern  that  if  lawyers  were  allowed  up  to 
four  hours,  most  would  bill  for  that  amount  of  time.  Clearly  this 
fear  has  proved  unfounded  and  the  average  account  is  for  under 
2  hours  of  service.  While  initially  the  Bar  expressed  concerns 
about  the  wisdom  of  the  Green  Form  scheme  it  is  now  well 
received  in  the  area. 

While  the  Legal  Aid  Plan  is  unable  to  conclude  with  any 
certainty  that  the  service  has  reduced  the  overall  cost  of  Legal 
Aid  services  in  Waterloo,  there  have  been  savings.  The  staff  in 
the  area  office  will  often  send  apphcants  to  lawyers  for  Green 
Form  advice  thereby  replacing  the  need  for  a  Legal  Aid 
certificate.  Similarly,  lawyers  often  provide  Green  Form  advice 
rather  than  referring  a  cHent  to  Legal  Aid  for  a  certificate.  In 
addition  a  Legal  Aid  duty  counsel  cHnic  that  existed  in  Kitchener 
is  no  longer  required  which  has  resulted  in  a  costs  savings  of 
approximately  $25,000  during  the  course  of  the  pilot  project. 
Finally  the  Area  Director  believes  that  if  it  had  not  been  for  the 
Green  Form  system  the  Plan  would  have  been  required  to  open  a 
duty  counsel  chnic  in  Elmira  at  an  estimated  cost  of  $7,000  per 
annum. 

In  Hght  of  the  success  of  the  Waterloo  project  the  Legal  Aid 
Committee  recommended  and  Convocation  approved  the  exten- 
sion of  the  Waterloo  project  for  a  further  year  and  the  creation  of 
2  new  projects,  one  in  the  Judicial  District  of  Middlesex  as  it 
contains  a  large  urban  centre  and  Simcoe  County.  Simcoe 
County  is  difficult  for  Legal  Aid  to  service  as  it  is  a  large  County 
with  a  poor  pubHc  transit  network  which  makes  it  very  difficult 
for  persons  to  travel  to  the  Legal  Aid  office  in  Barrie.  While  the 
County  is  primarily  rural  it  has  many  large  towns  and  there  are 
lawyers  who  can  provide  Green  Form  service  in  each  of  the 
centres. 

PROFESSIONAL  STANDARDS 

Convocation  approved  the  form  and  content  of  a  checkHst 
on  Real  Estate  law  developed  by  the  Professional  Standards 
Committee.  The  main  purpose  of  the  checkhst  developed  by  the 
Committee  in  Real  Estate  and  other  areas  of  law  is  to  provide  the 
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profession  with  practical  reference  guides  and  to  assist  in  the 
delivery  of  competent  legal  services  to  clients.  The  checklist  was 
formulated  by  a  sub-committee  composed  of  Benchers  and 
lawyers  who  practise  in  the  field  of  Real  Estate  law.  The 
guidehnes  also  drew  heavily  on  materials  pubUshed  by  the 
Canadian  Bar  Association— Ontario,  CCH  Canada  Limited  and 
the  Hamilton  Law  Association. 

The  guidehnes  will  be  pubhshed  and  released  to  the 
profession  in  the  near  future. 

DISCIPLINE  MATTERS 

November  22nd,  1990 

•  Donovan  Jackson  Blakeman 

Donovan  Jackson  Blakeman,  44,  of  Toronto  was  disbarred. 
He  was  found  guilty  of  conduct  unbecoming  a  barrister  and 
solicitor  by  reason  of  his  conviction  on  September  12th,  1989  for 
possession  of  the  proceeds  of  crime  exceeding  $1,000.  In  1979  he 
ceased  practising  law  and  began  a  business  career. 

Blakeman  was  engaged  in  the  practice  of  laundering  funds 
obtained  from  narcotics  trafficking.  He  had  personally  handled 
approximately  $16  milhon  and  obtained  money  from  1983-1987 
that  he  suspected  was  generated  by  illegal  activity.  He  made  no 
enquiries  as  to  the  source  of  the  funds  so  as  to  deny  knowledge. 
Even  after  his  suspicions  about  the  source  of  funds  were 
confirmed  in  April,  1987,  the  sohcitor  continued  to  handle  the 
money  until  his  arrest  in  June,  1987. 

Blakeman  pleaded  guilty  to  the  possession  of  the  proceeds 
of  crime  and  to  willful  blindness.  On  September  12th,  1989  he 
was  convicted  and  sentenced  to  two  years  in  jail.  The  sohcitor 
was  called  to  the  Bar  in  1974. 

•  Michael  David  Thomas  Campbell 

Michael  David  Thomas  Campbell  of  Toronto  was  permitted 
to  resign.  He  was  found  guilty  of  professional  misconduct  for 
misappropriating  approximately  $9,000  of  cHent  trust  funds, 
practising  law  under  suspension,  breaching  an  undertaking  given 
to  the  Law  Society  and  faihng  to  maintain  the  books,  accounts 
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and  records  of  his  practice.  The  solicitor  misled  clients  and  failed 
repeatedly  to  serve  and  protect  their  interests.  The  solicitor  was 
called  to  the  Bar  in  1984. 

•  Robert  Walter  Dvorak 

Robert  Walter  Dvorak  of  Toronto  was  disbarred.  He  had 
been  found  guilty  of  professional  misconduct  for  faihng  to 
facilitate  the  orderly  transfer  of  a  cHent's  file.  Dvorak  had  on 
several  occasions  abused  a  fellow  solicitor  and  while  appearing  in 
Provincial  Court  on  October  18th,  1989  had  abused  both  the 
court  and  his  position  as  officer  of  the  court  by  alleging  fraud  by 
public  officials  without  any  basis  for  the  allegations.  The  Law 
Society  deemed  the  sohcitor  ungovernable  for  his  pattern  of 
refusing  to  cooperate  with  the  Society's  insurance  department. 
The  sohcitor  was  called  to  the  Bar  in  1983. 

•  Timothy  John  Lutes 

Timothy  John  Lutes  of  OrilHa  was  found  guilty  of  profes- 
sional misconduct  and  was  suspended  from  the  practice  of  law 
for  two  months.  The  sohcitor  had  failed  for  two  fiscal  years,  1988 
and  1989,  to  file  annual  financial  forms  as  prescribed  by  the  Law 
Society.  The  sohcitor  was  called  to  the  Bar  in  1982. 

•  William  Edward  McCaughey 

Wilham  Edward  McCaughey  of  Toronto  was  found  guilty 
of  professional  misconduct  and  disbarred.  From  1986  to  1987  he 
had  dishonestly  obtained  mortgage  loans  in  excess  of  $500,000 
by  misrepresenting  the  owners  of  the  secured  properties. 
McCaughey,  a  former  law  professor  at  the  University  of  Ottawa, 
had  also  prepared  false  documents  and  had  continued  to  engage 
in  the  practice  of  law  from  April,  1987  to  February,  1989  while 
under  suspension  from  the  Law  Society.  The  sohcitor  was  called 
to  the  Bar  in  1975. 

•  Frances  Alice  Murphy 

Frances  Alice  Murphy  of  Toronto  was  found  guilty  of 
conduct  unbecoming  a  barrister  and  sohcitor  and  was  permitted 
to  resign.  On  January  17th,  1990,  Murphy  pleaded  guilty  to 
defrauding  the  Ontario  Legal  Aid  Plan  of  over  $12,000  between 
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1981  and  1985  for  services  which  were  not  rendered  and  court 
appearances  which  were  not  made.  She  received  a  suspended 
sentence  and  was  placed  on  three  years'  probation  on  the 
condition  that  she  undergo  alcohol  abuse  treatment.  Because 
Murphy's  alcohoHsm  was  a  contributing  factor  to  the  Legal  Aid 
fraud  to  which  she  has  made  full  restitution,  she  was  permitted  to 
resign.  The  soHcitor  was  called  to  the  Bar  in  1979. 

•  John  William  Wright 

John  WiUiam  Wright  of  Toronto  was  found  guilty  of 
professional  misconduct  and  was  suspended  from  practice  for  a 
period  of  30  days.  While  acting  for  a  cHent  on  the  purchase  of  a 
Muskoka  cottage  property  from  an  elderly  couple,  Wright 
assisted  his  cHent  in  taking  advantage  of  the  vendors  who  were 
found  mentally  incompetent  at  the  time  and  were  not  represented 
by  a  lawyer.  The  terms  arranged  for  the  payment  of  the  property 
were  deemed  unfair  to  the  vendors  because  the  purchase  price  of 
$150,000  was  payable  over  a  period  exceeding  nine  years  and 
there  was  no  interest  calculated  on  the  unpaid  sum.  The  sohcitor 
was  called  to  the  Bar  in  1978. 
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LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

le  23  novembre  1990 

L'Honorable  Howard  G.  Hampton,  Procureur  general  de 
r  Ontario,  s'est  adresse  au  Conseil  sur  plusieurs  sujets  d'interet  et 
sur  les  pro  jets  que  son  minister  e  compte  mettre  de  Tavant. 

COMITE  SPECIAL  SUR  L'ELECTION  DES  CONSEILLERS 

Le  conseil  a  consacre  la  plus  grande  partie  de  la  journee  a 
Texamen  du  rapport  soumis  par  le  Comite  special  sur  T  election 
des  conseillers.  Cree  en  novembre  1989,  le  comite  a  pour  mandat 
de  revoir  differentes  questions  touchant  Telection  des  conseil- 
lers, y  compris  la  representation  regionale.  Aux  fins  de  prepara- 
tion du  rapport,  le  comite  a  mene  un  sondage  aupres  de  tons  les 
membres  en  regie,  et  a  passe  un  avis  dans  les  recueils  « Ontario 
Reports»  invitant  les  membres  a  se  prononcer  sur  cette  question. 
Le  comite  a  regu  316  memoires.  Les  organismes  suivants  ont 
egalement  fait  des  observations:  T Association  des  presidents  en 
droit  de  comte  et  de  district,  le  Comite  sur  la  responsabilite  des 
conseillers,  la  « Canadian  Corporate  Counsel  Association)),  le 
Comtede  York  etTAssociation  des  juristesd'expressionfran^aise. 

La  recommandation  principale  du  comite  porte  sur  la  re- 
presentation regionale  et  T  approbation  d'un  plan  reconnaissant 
11  regions.  Les  regions  a  Texterieur  de  Toronto  correspondraient 
aux  regions  citees  dans  la  Loi  sur  les  tribunaux  judiciaires,  1984. 
Quatre  circonscriptions  electorales  sont  recommandees  pour 
r agglomeration  de  Toronto:  la  ville  de  Toronto,  la  municipalite 
de  East  York  et  la  ville  de  Scarborough,  la  ville  de  York  et  la  ville 
d'Etobicoke  et  la  ville  de  North  York.  Chaque  region  ehrait  un 
(1)  conseiller.  Treize  (13)  conseillers  seraient  elus  a  Texterieur  de 
r  agglomeration  de  Toronto  et  16  dans  T  agglomeration  de 
Toronto  par  tous  les  votants  de  la  province  comme  c'est  le  cas 
presentement. 

Quant  a  la  representation  par  secteur,  le  comite  a  suggere 
qu'un  plan  de  representation  fonde  sur  Tanciennete,  le  sexe,  le 
statut  minoritaire,  le  statut  d'etudiant  ou  la  specialite  en  droit  ne 
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soit  pas  retenu.  Fait  a  noter,  la  majorite  des  membres  qui  ont 
repondu  au  questionnaire  ont  exprime  leur  desaccord  avec  la 
representation  par  secteur. 

Le  comite  a  considere  la  possibilite  de  reduire  le  mandat  de 
quatre  a  trois  ans.  II  en  a  conclu  cependant  que  le  mandat  reduit 
ne  presentait  aucun  avantage  evident  et  a  recommande  que  la 
periode  de  quatre  ans  soit  maintenue.  Le  comite  a  aussi  considere 
le  chevauchement  des  mandats,  c'est-a-dire  que  la  moitie  des 
conseillers  soit  elue  tous  les  deux  ans.  Cette  proposition  doit  etre 
etudiee  de  fagon  plus  approfondie  et  entrer  en  vigueur  des  que 
possible,  sous  reserve  de  Tassentiment  du  Comite  des  finances  et 
de  r  administration  quant  au  cout. 

Le  comite  a  egalement  etudie  la  reduction  du  nombre  de 
mandats  que  pent  remplir  un  conseiller.  L'ingerence  que  cette 
mesure  representerait  dans  le  processus  democratique  a  incite 
95  %  des  participants  au  sondage  a  s'y  opposer. 

La  question  de  la  remuneration  des  conseillers  a  ete 
soulevee.  Certains  membres  ne  posent  en  effet  pas  leur  candida- 
ture en  raison  de  la  perte  de  revenu  qui  resulterait  de  leurs 
activites  aupres  de  la  Societe.  Le  comite  a  suggere  qu'une  etude 
plus  poussee  sur  les  moyens  de  surmonter  cet  obstacle  soit 
entreprise  et  a  recommande  que  les  conseillers  continuent  pour 
rinstant  a  ne  pas  etre  remuneres. 

Quant  au  cout  et  au  contenu  de  la  documentation  elector  ale, 
le  comite  a  recommande  que  la  Societe  defraie  les  candidats  du 
cout  d'affranchissement  d'une  brochure  plus  elaboree  qui 
comprendrait  un  enonce  d'une  page  du  candidat,  en  plus  de  sa 
photographic  et  de  sa  biographic.  Le  candidat  soumettrait  son 
texte  a  la  Societe  aux  fins  de  revision.  Toute  controverse  quant  au 
contenu  de  Tenonce  sera  revue  par  un  comite  qui  veillera  au 
respect  des  regies  en  matiere  de  diffamation,  du  Code  de 
deontologie  et  des  principes  de  bienseance. 

Le  comite  a  egalement  recommande  que  la  Societe  s'en- 
quiere  confidentiellement  aupres  des  candidats  du  cout  de  leur 
campagne  electorale  une  fois  Telection  terminee.  Cette  informa- 
tion permettra  de  determiner  s'il  convient  de  prendre  des  mesures 
supplementaires  concernant  les  depenses  electorales. 
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Le  comite  s'est  penche  sur  la  question  des  conseillers 
d' office.  II  existe  a  Theure  actuelle  quatre  (4)  categories  generales 
creees  par  la  Loi  sur  la  Societe  du  barreau: 

a)  les  cabinets  juridiques  de  la  Couronne  -  le  Procureur 
general  du  Canada,  le  Solliciteur  general  du  Canada  et  le 
Procureur  general  du  Canada; 

b)  les  anciens  procureurs  generaux  de  T Ontario; 

c)  les  conseillers  a  vie  —  toute  personne  qui  a  ete  elue  a  trois 
(3)  elections  quadriennales  et  qui  a  siege  a  titre  de 
conseiller  pendant  15  ans,  et  toute  personne  qui  a  ete  elue 
a  quatre  (4)  elections  qui  a  servi  a  titre  de  conseiller 
pendant  16  ans, 

d)  les  anciens  tresoriers  —  tout  membre  qui  a  ete  elu  au 
poste  de  tresorier. 

Parmi  les  conseillers  d'office,  seuls  les  anciens  tresoriers  et 
le  Procureur  general  de  T  Ontario  peuvent  voter  lors  des  reunions 
du  Conseil  et  des  comites.  Les  anciens  Procureurs  generaux  de 
rOntario  et  conseillers  a  vie  n'ont  pas  le  droit  de  voter  au  Conseil, 
mais  ils  peuvent  voter  aux  reunions  des  comites  de  nature  non 
disciplinaire.  Le  Procureur  general  du  Canada  et  le  Solliciteur 
general  du  Canada  n'ont  pas  droit  de  vote  lors  des  reunions  du 
Conseil  ni  des  comites. 

Le  comite  a  reconnu  la  participation  importante  de  nom- 
breux  conseillers  a  vie  aux  activites  du  Conseil  et  des  comites, 
mais  il  a  juge  que  la  Societe  devait  etre  regie  par  les  membres  elus 
par  la  profession.  II  a  done  recommande  qu'une  fois  en  vigueur 
la  nomination  des  conseillers  d'office  au  printemps  1991,  la  Loi 
sur  la  Societe  du  barreau  soit  modifiee  afin  qu'aucune  autre 
personne  ayant  ete  elue  lors  de  quatre  (4)  elections  et  ayant  servi  a 
titre  de  conseiller  pendant  16  ans  ne  soit  nommee  conseiller 
d'office.  Le  comite  a  suggere  que  la  nomination  des  anciens 
tresoriers  a  titre  de  conseillers  d'office  soit  maintenue  avec  tous 
les  droits  et  privileges  que  confere  le  statut  d'un  conseiller  elu. 

Le  Conseil  a  vote  en  faveur  des  recommandations  du  comite 
sur  la  representation  regionale,  mais  il  etait  d'avis  que  les 
changements  proposes  ne  pourraient  etre  apportes  par  simple 
modification  aux  Regies,  malgre  un  avis  juridique  a  I'effet 
contraire.  II  a  suggere  que  tels  changements  necessiteraient  une 
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modification  a  la  Loi  sur  la  Societe  du  barreau,  Conscient  de 
rimportance  de  tenir  une  election  dans  les  regies,  le  Conseil  a 
adopte  une  motion  selon  laquelle  Telection  de  1991  se  tiendrait 
conformement  a  la  Loi  actuelle,  a  moins  que  les  modifications 
requises  n'aient  force  de  loi  avant  Telection. 

Par  suite  de  T approbation  du  Conseil,  la  Societe  a  demande 
au  gouvernement  provincial  si  Telection  1991  pouvait  se  tenir 
suivant  le  projet  de  modifications.  Un  echeancier  legislatif 
charge  ne  permettra  pas  la  presentation  des  modifications  avant 
la  levee  de  Tassemblee  pour  le  conge  d'hiver.  Uelection  de  1991  se 
tiendra  done  selon  les  dispositions  actuelles  de  la  Loi,  soit  20 
conseillers  dans  T  agglomeration  de  Toronto  et  20  a  Texterieur. 
Les  membres  auront  droit  de  voter  pour  tous  les  candidats. 

La  recommandation  touchant  la  brochure  electorale  releve 
de  la  competence  de  la  Societe  et  sera  mise  en  oeuvre  sans  delai. 

Les  membres  sont  invites  a  se  procurer  une  copie  du  rapport 
aupres  du  Secretariat. 

COMITE  SPECIAL  SUR  LA  PROCEDURE  DES  PLAINTES 

Le  conseil  a  adopte  le  troisieme  et  dernier  rapport  du  Comite 
special  sur  la  procedure  des  plaintes.  Les  deux  premiers  rapports 
portaient  sur  le  mecanisme  de  resolution  des  plaintes  contre  les 
avocats  et  sur  la  procedure  d'appel.  Le  troisieme  rapport  portait 
sur  la  question  de  la  neghgence  mineure  que  la  Societe  n'avait  pas 
reussi  a  resoudre  de  fagon  efficace  jusqu'a  maintenant. 

Les  statistiques  demontrent  qu'au  moins  25  de  toutes  les 
plaintes  regues  portent  sur  la  negligence  des  avocats  dans  les 
services  juridiques  qu'ils  off  rent  a  leurs  chents.  La  Societe  a 
comme  politique  d'aviser  les  plaignants  que  sa  competence  se 
limite  a  Texamen  des  plaintes  mettant  en  doute  la  conduite 
professionnelle.  Les  plaignants  sont  avises  qu'ils  peuvent  consul- 
ter  un  autre  avocat  concernant  tout  recours  civil  contre  les 
activites  ou  les  manquements  de  leur  avocat.  Plusieurs  plai- 
gnants ont  exprime  leur  mecontentement  face  a  cette  pratique. 
Le  taux  eleve  des  demandes  aupres  du  Bureau  d'examen  des 
plaintes  en  temoigne  d'ailleurs. 
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Les  recommandations  du  comite  sont  inspirees  des  deux 
scenarios  les  plus  courants. 

a)  Ni  I'avocat  ni  le  client  ne  s'entendent  sur  un  moyen  de 
resoudre  les  questions  de  responsabilite  profession- 
nelle  et  des  dommages,  et  la  somme  recuperable  par  le 
client  est  negligeable  si  bien  qu'une  pour  suite  n'est  pas 
justifiee. 

b)  Le  reglement  eventuel  est  important  mais  le  client 
n'arrive  pas  a  trouver  un  avocat  qui  acceptera  de 
poursuivre  un  collegue. 

Avant  de  faire  ses  recommandations,  qui  ont  ete  enterinees 
par  le  Conseil,  le  comite  a  consulte  le  Comite  sur  Tassurance  ainsi 
que  les  representants  de  I'Association  des  presidents  en  droit  de 
comte  et  de  district. 

Selon  la  nouvelle  politique,  les  cas  de  negligence  mineure 
(demandes  de  2  000  $  ou  moins)  seront  examines  par  le  Service  de 
r assurance  responsabilite  professionnelle  en  conformite  avec  les 
directives  suivantes: 

i)  Les  demandes  mineures  seront  examinees  selon  la 
pratique  anterieure. 

ii)  La  ou  un  membre  accepte  de  payer  les  dommages,  sa 
cote  aux  fins  de  paiement  de  sa  franchise  et  de  sa 
cotisation  d' assurance  demeurera  inchangee. 

iii)  Lorsqu'un  cas  est  regie  de  la  fa^on  precitee,  le  plai- 
gnant  acceptera  de  signer  un  avis  de  liberation  exone- 
rant  T  avocat  de  tous  recours  contre  lui. 

iv)  Si  Tenqueteur  determine  que  la  demande  n'est  pas 
fondee,  le  plaignant  en  sera  avise.  II  sera  libre  alors 
d'entamer  une  pour  suite  au  civil. 

v)  Si  le  membre  conteste  la  responsabilite  et  les  dom- 
mages imposes  par  Tenqueteur  et  que  la  question  ne 
puisse  etre  reglee  a  la  satisfaction  des  parties,  le  Service 
de  Tassurance  responsabilite  professionnelle  indemni- 
sera  le  plaignant  par  Tintermediaire  d'un  fonds  d'in- 
demnisation  cree  a  cette  fin.  Dans  de  tels  cas,  la  cote  du 
membre  sera  reevaluee  aux  fins  de  sa  franchise  et  de  sa 
cotisation  d'assurance,  sous  reserve  de  Talinea  2  xi) 
ci-apres. 

vi)  Le  fonds  cree  aux  fins  de  Tahnea  v)  proviendra  du 
budget  du  Service  des  plaintes. 
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vii)  La  somme  de  100  000  $  sera  allouee  au  fonds  precite 
pendant  une  periode  d'essai  de  12  mois. 

viii)  Une  procedure  de  resolution  volontaire  des  differends 
sera  etablie  en  reponse  a  la  demande  d'un  membre 
quant  au  reexamen  des  cas  ou  il  conteste  la  responsabi- 
lite  professionnelle  telle  qu'evaluee  et  determinee  par 
I'enqueteur  (voir  Talinea  2  v)). 

*ix)  Si  le  membre  n'a  toujours  pas  gain  de  cause  apres  la 
procedure  de  resolution  volontaire,  il  aura  le  droit  de 
renvoyer  la  question  au  Bureau  du  commissaire  a 
Texamen  des  plaintes  (voir  le  rapport  n°  2,  recomman- 
dation  5),  Le  commissaire  est  habilite  a  examiner  et, 
s'il  y  a  lieu,  a  infirmer  la  decision  de  Tenqueteur. 

x)  Enfin,  si  le  membre  n'est  toujours  pas  satisfait  de  la 
decision,  il  pourra  en  saisir  les  tribunaux  judiciaires. 

xi)  Si  la  decision  initiale  de  Tenqueteur  sur  la  responsabi- 
lite  professionnelle  est  infirmee  au  cours  du  processus 
d'examen  precite,  la  cote  du  membre  sera  r etablie  et  il 
n'aura  pas  a  rembourser  la  Societe  des  paiements 
verses  au  titre  des  dommages. 

xii)  Cette  procedure  devra  faire  Tobjet  d'une  revision 
periodique  par  le  Directeur  general  de  T assurance. 

xiii)  Le  Service  de  Tassurance  responsabilite  profession- 
nelle sera  charge  de  consigner  ces  cas  pendant  une 
certaine  periode  afin  de  determiner  I'efficacite  de  cette 
procedure. 

xiv)  Cette  procedure  sera  mise  a  Tessai  pendant  une  periode 
de  12  mois,  a  la  suite  de  laquelle  le  comite  en  fera 
revaluation. 

*Sous  reserve  de  reforme  legislative. 

La  Societe  verra  egalement  a  donner  au  public  un  plus  grand 
acces  aux  avocats  dans  leur  communaute  disposes  a  traiter  des 
cas  de  negligence  professionnelle  impliquant  d'autres  avocats. 
Un  membre  du  groupe  pourra  agir  en  tant  que  conseiller, 
c'est-a-dire  qu'il  pourra  conseiller  le  plaignant  sur  le  bien-fonde 
du  maintien  de  sa  demande,  ou  ses  services  seront  retenus  comme 
avocat-conseil.  II  ne  pourra  cependant  remplir  les  deux  fonctions 
simultanement.  La  Societe  remunerera  les  avocats  participants 
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au  taux  horaire  de  200  $,  jusqu'a  concurrence  de  400  $.  La 
performance  du  groupe  sur  la  negligence  professionnelle  sera 
evaluee  six  mois  apres  le  debut  de  ses  activites. 

AIDE  JURIDIQUE 

En  avril  1988,  un  projet-pilote  inspire  du  programme 
britannique  «Legal  Advice  and  Assistance  System»  — commune- 
ment  appele  le  projet  vert— a  ete  lance  dans  le  district  judiciaire 
de  Waterloo.  Ce  programme  permettait  aux  avocats  d'offrir 
leurs  conseils  moyennant  certaines  limites  monetaires.  Si  Tavo- 
cat  determinait  a  sa  satisfaction  Tadmissibilite  d'un  client  a 
I'aide  juridique,  Tautorisation  du  Regime  d'aide  juridique  de 
rOntario  n'etait  pas  requise. 

En  1988,  le  Regime  d'aide  juridique  recommandait  que  le 
projet  en  question  soit  mis  a  Tessai  a  Waterloo  moyennant 
quelques  modifications.  Cette  recommandation  etait  fondee  sur 
les  deux  observations  suiv antes: 

a)  Les  clients  bien  nantis  ont  immediatement  acces  aux 
services  juridiques.  Ceux  sans  ressources  financieres 
doivent,  par  contre,  attendre  de  recevoir  I'aide  juridi- 
que dont  ils  ont  besoin  en  raison  d'un  processus 
administratif  trop  lent.  II  serait  done  souhaitable  que 
ces  personnes  aient  acces  direct  aux  services  d'un 
avocat,  et  ce  dans  des  limites  raisonnables. 

b)  Compte  tenu  de  Tetendue  geographique  de  TOntario, 
les  bureaux  de  I'Aide  juridique  ne  sont  pas  a  la  portee 
de  tous.  La  distance  que  represente  le  trajet  a  un  tel 
bureau  en  dissuade  plus  d'un. 

L'avantage  du  projet  de  Waterloo  est  la  possibilite  pour  un 
client  de  faire  sa  demande  directement  aupres  d'un  avocat  qui, 
suivant  des  directives  precises  de  T  Aide  juridique,  est  a  meme  de 
determiner  son  admissibilite.  Les  avocats  offrant  leurs  services 
dans  le  cadre  de  ce  programme  sont  remuneres  au  taux  horaire 
des  avocats  de  service  pour  TAide  juridique,  jusqu'a  concur- 
rence de  quatre  heures.  Afin  de  faciliter  la  comprehension  du 
programme  pour  T  avocat  et  le  client  eventuel,  toutes  les 
questions  sont  admissibles,  sauf  celles  relevant  du  droit  immobi- 
Her  et  les  comparutions  en  justice. 
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Pendant  la  periode  d'avril  1988  a  aout  1990  inclusivement, 
1 106  cas  ont  ete  factures  a  un  taux  moyen  de  77,58  $.  Pres  de  la 
moitie  des  cas  relevait  du  droit  matrimonial. 

Avant  le  lancement  du  projet-pilote,  plusieurs  observateurs 
avaient  soutenu  que  les  avocats  factureraient  les  quatre  heures 
maximum,  meme  si  les  services  fournis  etaient  de  moins  longue 
duree.  De  toute  evidence,  cette  crainte  n'etait  pas  fondee  puisque 
la  facturation  moyenne  porte  sur  moins  de  deux  heures  de 
service.  Bien  que  le  barreau  ait  doute  de  la  sagesse  du  projet  vert  a 
I'origine,  il  s'est  maintenant  rallie  a  Tidee  dans  la  region. 

Le  Regime  d'aide  juridique  ne  peut  conclure  avec  certitude 
que  ce  service  a  contribue  a  reduire  le  cout  global  de  TAide 
juridique  a  Waterloo,  mais  les  frais  dans  certains  secteurs  ont 
tout  de  meme  ete  reduits.  Le  personnel  du  bureau  regional,  par 
exemple,  renvoie  sou  vent  les  clients  aux  avocats  participant  au 
projet  vert  plutot  que  de  les  referer  a  TAide  juridique.  Les 
avocats  procedent  souvent  de  la  meme  maniere  et  dispensent 
leurs  conseils  directement.  Par  ailleurs,  le  bureau  de  I'avocat  de 
service  de  TAide  juridique  de  Kitchener  n'est  plus  requis,  si  bien 
qu'une  economic  de  25  000  $  a  ete  realisee  pendant  le  projet- 
pilote.  Enfin,  le  directeur  regional  soutient  que  le  succes  du 
projet  vert  a  contribue  a  une  economic  additionnelle  de  7  000  $ 
que  le  Regime  aurait  du  investir  dans  la  mise  sur  pied  d'un  bureau 
d'avocat  de  service  a  Elmira. 

Compte  tenu  des  resultats  favorables  du  projet  vert,  le 
Comite  de  Taide  juridique  a  recommande  sa  prolongation  pour 
une  autre  annee  a  Waterloo  et  sa  mise  en  oeuvre  dans  la  region  de 
Middlesex,  ou  se  trouve  un  centre  urbain  important,  et  dans  le 
comte  de  Simcoe.  Le  comte  de  Simcoe  n'est  pas  facile  a  desservir 
du  point  de  vue  de  I'Aide  juridique  etant  donne  sa  superficie  et 
rinefficacite  des  services  de  transport  en  commun.  II  est  en  effet 
peu  commode  pour  le  public  de  se  rendre  a  la  clinique  d'aide 
juridique  de  Barrie.  Malgre  son  caractere  rural,  cette  region 
compte  quelques  petites  villes  ou  les  services  fournis  dans  le  cadre 
du  projet  vert  peuvent  etre  facilement  mis  a  la  disposition  du 
public. 
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NORMES  PROFESSIONNELLES 

Le  Conseil  a  approuve  le  format  et  le  contenu  d'un  guide  sur 
le  droit  immobilier  presente  par  le  Comite  sur  les  normes 
professionnelles.  L'objectif  principal  de  ce  guide  de  reference  sur 
le  droit  immobilier  est  de  fournir  aux  membres  des  directives 
pratiques  et  de  les  aider  a  offrir  des  services  de  qualite.  Le  guide  a 
ete  redige  par  un  sous-comite  forme  de  conseillers  et  d'avocats 
qui  exercent  dans  le  domaine  du  droit  immobilier.  Le  comite  de 
redaction  s'est  egalement  grandement  inspire  de  la  documenta- 
tion de  r Association  du  barreau  canadien— Ontario,  de  CCH  et 
de  r Association  des  avocats  de  Hamilton. 

Le  guide  sera  public  et  distribue  sous  peu. 

DISCIPLINE 

le  22  novembre  1990 

•  Donovan  Jackson  Blakeman 

Donovan  Jackson  Blakeman,  age  de  44  ans,  a  ete  radie  de 
Pordre  du  barreau.  II  a  ete  reconnu  coupable  d'une  conduite 
impropre  a  Texercice  de  sa  profession  par  suite  de  sa  condamna- 
tion  le  12  septembre  1989  pour  possession  de  produits  de  la 
criminalite  excedant  1  000  $.  En  1979,  M.  Blakeman  a  inter- 
rompu  I'exercice  de  sa  profession  pour  entreprendre  une  carriere 
dans  les  affaires. 

II  s'est  lance  dans  le  recyclage  de  T  argent  provenant  du 
trafic  des  stupefiants.  II  a  personnellement  blanchi  16  millions  de 
dollars  et  a  retire  une  remuneration  de  1983  a  1987  provenant 
d'activites  qu'il  soupgonnait  illegales.  II  n'a  pose  aucune  ques- 
tion quant  a  Torigine  de  ces  sommes.  Meme  apres  que  ses  doutes 
sur  Torigine  des  sommes  aient  ete  confirmes  en  avril  1987,  il  a 
continue  ses  operations  jusqu'a  la  date  de  son  arrest ation  en  juin 
1987. 

M.  Blakeman  a  plaide  coupable  aux  chefs  d' accusation  de 
possession  de  produits  de  la  criminalite  et  de  participation 
volontaire  a  une  activite  dont  il  connaissait  les  mefaits.  Le  12 
septembre  1989,  il  a  ete  condamne  a  deux  ans  de  prison.  II  avait 
ete  admis  au  barreau  en  1974. 
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•  Michael  David  Thomas  Campbell 

Michael  David  Thomas  Campbell  de  Toronto  a  regu  permis- 
sion de  demissionner  du  barreau.  II  a  ete  reconnu  coupable 
d'inconduite  professionnelle  apres  avoir  detourne  pres  de  9  000  $ 
de  sommes  en  fiducie,  exerce  sa  profession  en  etat  de  suspension, 
abuse  de  la  confiance  de  la  Societe  et  neglige  de  tenir  les  livres, 
comptes  et  dossiers  de  sont  cabinet.  M.  Campbell  a  induit  ses 
cHents  en  erreur  et  a  faiUi  a  son  devoir  de  servir  leurs  inter ets.  II 
avait  ete  admis  au  barreau  en  1984. 

•  Robert  Walter  Dvorak 

Robert  Walter  Dvorak  de  Toronto  a  ete  radie  de  Tordre  du 
barreau.  II  a  ete  reconnu  coupable  d'inconduite  professionnelle 
pour  ne  pas  avoir  collabore  au  transfert  ordonne  du  dossier  de 
Tun  de  ses  clients.  II  avait  insulte  ses  confreres  a  plusieurs 
reprises  et,  lors  d'une  comparution  a  la  cour  provinciale  le  18 
octobre  1989,  il  avait  injurie  les  membres  du  tribunal  et  abuse  de 
son  titre  de  representant  de  la  cour  en  accusant  les  fonctionnaires 
publics  de  fraude  sans  fondement.  La  Societe  a  juge  que  le 
comportement  de  M.  Dvorak  etait  reprehensible,  notamment  en 
raison  de  son  refus  de  collaborer  avec  le  Service  de  Tassurance  de 
la  Societe.  II  avait  ete  admis  au  barreau  en  1983. 

•  Timothy  John  Lutes 

Timothy  John  Lutes  d'OrilHa  a  ete  reconnu  coupable 
d'inconduite  professionnelle  et  a  ete  suspendu  pour  une  periode 
de  deux  mois.  Pendant  les  exercices  1988  et  1989,  M.  Lutes  a 
manque  de  faire  les  declarations  financieres  exigees  par  la 
Societe.  II  a  ete  admis  au  barreau  en  1982. 

•  William  Edward  McCaughey 

William  Edward  McCaughey  de  Toronto  a  ete  radie  de 
Tordre  du  barreau  par  suite  d'inconduite  professionnelle.  De 
1986  a  1987,  il  a  obtenu  frauduleusement  des  prets  hypothecaires 
excedant  500  000  $  en  faisant  de  fausses  declarations  aux  pro- 
prietaires  des  immeubles  hypotheques.  Un  ancien  professeur  de 
rUniversite  d'Ottawa,  M.  McCaughey  a  aussi  falsifie  des 
documents  et  poursuivi  Texercice  de  sa  profession  d'avril  1987  a 
fevrier  1989  apres  avoir  ete  suspendu  du  barreau.  II  y  avait  ete 
admis  en  1975. 
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•  Frances  Alice  Murphy 

Frances  Alice  Murphy  de  Toronto  a  regu  la  permission  de 
demissionner  du  barreau  apres  avoir  ete  reconnue  coupable 
d'une  conduite  impropre  a  Texercice  de  sa  profession.  Le  17 
Janvier  1990,  elle  a  plaide  coupable  au  chef  d'accusation  de 
fraude  apres  avoir  reclame  plus  de  12  000  $  du  Regime  de  Taide 
juridique  de  TOntario  de  1981  a  1985  pour  services  non  rendus  et 
comparutions  en  cour  inexistantes.  Madame  Murphy  a  ete 
declaree  coupable  avec  sursis  et  a  ete  mise  en  probation  pour  une 
periode  de  trois  ans  a  la  condition  qu'elle  fasse  une  cure  de 
desintoxication.  Etant  donne  que  son  alcoolisme  a  contribue  a 
Tactivite  de  fraude  et  qu'elle  a  rembourse  le  plein  montant  au 
Regime,  la  Societe  lui  a  permis  de  demissionner.  Elle  a  ete  admise 
au  barreau  en  1979. 

•  John  William  Wright 

John  WiHiam  Wright  de  Toronto  a  ete  suspendu  du  barreau 
pour  une  periode  de  30  jours  apres  avoir  ete  reconnu  coupable 
d'inconduite  professionnelle.  Agissant  au  nom  d'un  chent 
desireux  d'acheter  un  chalet  d'un  couple  age  dans  la  region  de 
Muskoka,  M.  Wright  a  aide  son  client  a  prendre  avantage  des 
vendeurs  qui  ont  ete  reconnus  mentalement  incapables  et  qui 
n'etaient  pas  representes  par  un  avocat.  Les  conditions  de 
paiement  ont  ete  jugees  injustes  pour  les  vendeurs  etant  donne 
que  le  cout  d'achat  de  150  000  $  etait  payable  sur  une  periode  de 
plus  de  neuf  ans  et  ne  comportait  pas  d'interets.  II  a  ete  admis  au 
barreau  en  1978. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

January  25th,  1991 

LEGAL  EDUCATION 

•  Appointment  of  New  Assistant  Director  of  Education 

Convocation  approved  the  appointment  of  Margaret 
McSorley  as  Assistant  Director  of  Education  at  the  Law 
Society's  London  office  effective  February  1st,  1991.  Ms.  McSor- 
ley will  fill  the  vacancy  left  by  the  retirement  of  Mr.  Edward 
McGrath,  who  has  been  supervising  the  London  Bar  Admission 
Course  and  Continuing  Legal  Education  program  out  of  the 
London  office  since  July  1,  1985.  His  term  of  appointment  was 
scheduled  to  expire  on  June  30th,  1990  however  he  agreed  to  an 
extension  of  his  term  until  January  31st,  1991  in  order  to  see  the 
last  session  of  the  traditional  Bar  Admission  Course  through  to 
its  completion.  The  Chair  of  the  Legal  Education  Committee 
remarked  upon  the  outstanding  contribution  made  by  Mr. 
McGrath  during  his  term,  and  recorded  the  Law  Society's 
gratitude  for  his  work. 

Ms.  McSorley  has  served  as  a  member  of  the  new  Bar 
Admission  Course  faculty  in  London  since  February  1st,  1990 
following  a  period  of  practice  in  the  London  office  of  Lerner  and 
Associates. 

DISCIPLINE  POLICY 

•  Loan  Transactions  —  Duty  of  Solicitor 

The  profession's  attention  is  drawn  to  Section  347  of  the 
Criminal  Code  governing  interest  rates.  Members  are  urged  to  be 
vigilant  when  acting  for  lenders  or  borrowers  in  loan  transac- 
tions. The  issue  of  Section  347  came  to  hght  in  the  following 
matter: 

A  client  was  lending  money  to  a  third  party  and  retained  the 
sohcitor  to  prepare  the  documentation  necessary  to  effect 
and  secure  the  transaction.  The  terms  of  the  transaction  had 
been  previously  arranged  between  the  client  and  the  bor- 
rower who  had  independent  legal  advice.  The  solicitor 
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prepared  the  necessary  documentation  and  the  transaction 
closed.  The  client  subsequently  raised  with  the  soUcitor  the 
suggestion  that  the  terms  of  the  loan,  when  the  interest  rate 
and  other  fees  were  considered,  were  such  as  to  contravene 
Section  347  of  the  Criminal  Code  as  constituting  a  criminal 
interest  rate. 

The  Discipline  PoHcy  Committee  was  of  the  view  and 
Convocation  concurred  that  the  soHcitor  was  not  guilty  of 
professional  misconduct  but  rather  of  the  failure  to  be  suffi- 
ciently careful  regarding  the  terms  of  the  transaction  and  the 
potential  consequences. 

Proceeds  of  Crime  (Money  Laundering)  Act 
The  Law  Society  has  reviewed  draft  regulations  made  under 
the  Proceeds  of  Crime  (Money  Laundering)  Act.  The  Society 
will  be  preparing  an  information  package  which  will  be  dis- 
tributed to  members  outlining  the  impact  of  the  legislation  on 
members'  practices.  Any  member  requiring  information  on  this 
subject  should  contact  Mr.  Stephen  Traviss,  the  Senior  Coun- 
sel—Professional Conduct  at  (416)  947-3349. 

LEGAL  AID 

•  Delivery  of  Legal  Aid  and  Family  Law 

Convocation  adopted  a  recommendation  of  the  Legal  Aid 
Committee  not  to  estabhsh  a  pilot  Legal  Aid  office  staffed  by 
salaried  lawyers  to  provide  family  law  services  in  the  Metropoli- 
tan Toronto  area.  Instead  Convocation  approved  a  series  of 
•recommended  tariff  and  administrative  reforms  which  it  is 
believed  will  improve  the  present  judicare  system  and  encourage 
more  lawyers  to  act  for  legally  aided  cHents  in  family  law 
matters. 

The  recommendations  arose  out  of  a  lengthy  and  detailed 
study  by  a  sub-committee  of  Legal  Aid  which  was  estabhshed  in 
September  1989  to  investigate  concerns  about  the  delivery  of 
Legal  Aid  services  to  family  law  cHents  in  Metropolitan  Toronto. 
In  addition  to  reviewing  numerous  reports  on  the  delivery  of 
Legal  Aid  services  and  data  on  the  issuance  of  legal  aid 
certificates,  a  review  was  made  of  existing  cHnic  style  programs 
in  other  parts  of  Canada.  No  data  currently  available 
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established  that  one  particular  model  was  more  cost  effective  or 
provided  a  higher  quality  of  service  than  another.  The  advan- 
tages and  disadvantages  of  a  clinic  were  fully  explored  and  the 
majority  of  the  sub-committee  concluded  that  on  balance  the 
negative  factors  outweighed  the  benefits  and  that  the  current 
system  would  work  well  to  deliver  service  to  the  vast  majority  of 
legal  aid  family  law  clients  if  improvements  were  made  to  the 
tariff  and  the  administration. 

Copies  of  the  full  report  can  be  obtained  from  the  Legal  Aid 
office  in  Toronto. 

PROFESSIONAL  CONDUCT 

•  Retired  Judges  Returning  to  Practice 

In  anticipation  of  the  changes  that  would  come  about  as  a 
result  of  court  reform  the  Professional  Conduct  Committee 
embarked  upon  a  thorough  consideration  in  1989  of  the  ade- 
quacy of  Rule  15  that  dealt  with  the  restriction  placed  on  retired 
federally  appointed  judges  who  returned  to  practice.  They  could 
not  practise  before  the  courts  or  administrative  tribunals  without 
the  express  approval  of  Convocation. 

The  views  of  the  Chief  Justices  and  Chief  Judges  of  all  the 
courts  including  the  provincial  courts  were  sought.  In  addition, 
the  Committee  approached  the  Judicial  Appointments  Advisory 
Committee,  the  Advocates  Society  and  the  Canadian  Bar 
Association  —  Ontario. 

One  difficult  issue  raised  by  this  exercise  concerned  whether 
the  Rule  should  be  extended  to  cover  provincially  appointed 
judges.  The  Committee's  attention  was  drawn  to  the  recent 
practice  encouraging  lawyers  to  apply  for  provincial  judgeships 
on  the  understanding  that  they  did  not  have  to  take  an 
appointment  for  hfe;  it  would  not  be  unreasonable  for  persons  to 
take  appointments  for  5  or  10  years. 

The  Committee  recommended  to  Convocation  a  change  in 
Rule  15  that  would  make  it  appUcable  to  provincially  appointed 
judges  but  would  take  into  account  those  who  wanted  to  leave 
this  bench  within  a  two  year  period  or  who  have  or  would  take  a 
short  appointment  of  five  years. 

Convocation  decided  that  the  new  Rule  should  not  apply  to 
provincially  appointed  judges.  Those  members  of  the  bench  who 
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were  in  a  trial  judge  capacity  can  return  to  practise  before  the 
courts  after  an  absence  of  two  years.  Those  who  were  members 
of  an  appellate  court  could  not  return  to  practise  before  the 
courts  without  the  express  permission  of  Convocation. 

The  new  Rule  15  adopted  by  Convocation  reads  as  follows: 

1 .  Without  the  express  approval  of  Convocation  which  approval 
may  only  be  granted  in  exceptional  circumstances  and  may  be 
restricted  as  Convocation  sees  fit,  no  member  who  was  formerly 
a  Judge  of  the  Supreme  Court  of  Canada,  the  Ontario  Court  of 
Appeal  or  the  Federal  Court  of  Canada,  Appeal  Division  and 
who  has  retired,  resigned  or  been  removed  from  the  Bench  and 
has  returned  to  practice,  shall  appear  as  counsel  or  advocate  in 
any  court,  or  in  chambers,  or  before  any  administrative  board  or 
tribunal. 

2.  Without  the  express  approval  of  Convocation  which  approval 
may  only  be  granted  in  exceptional  circumstances  and  may  be 
restricted  as  Convocation  sees  fit,  no  member  who  was  formerly 
a  Judge  of  the  Federal  Court  of  Canada,  Trial  Division,  the  Tax 
Court  of  Canada,  the  Supreme  Court  of  Ontario,  Trial  Division, 
a  County  or  District  Court  of  Ontario  or  the  Ontario  Court  of 
Justice  (General  Division)  and  who  has  retired,  resigned  or  been 
removed  from  the  Bench  and  has  returned  to  practice,  shall 
appear  as  counsel  or  advocate: 

(a)  before  the  court  on  which  the  Judge  served  or  any  lesser 
court;  and 

(b)  before  any  administrative  board  or  tribunal  over  which 
the  court  on  which  the  Judge  served  exercised  an 
appellate  or  judicial  review  jurisdiction. 

for  a  period  of  two  years  from  the  date  of  such  retirement, 
resignation  or  removal. 

DISCIPLINE  MATTERS 

January  24th,  1991 

•  Albert  John  Bickerton 

Albert  John  Bickerton  of  Toronto  was  reprimanded  in 
Convocation  for  professional  misconduct.  The  sohcitor  had 
failed  to  maintain  contact  with  his  client  and  to  account  for  fees 
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and  disbursements.  In  another  matter,  the  sohcitor  failed  to 
communicate  with  a  Brampton-area  assistant  crown  attorney 
regarding  his  cHent's  undertaking. 

The  solicitor  also  failed  to  comply  with  an  order  of  the  Law 
Society  requiring  him  tapay  $2,000  in  costs  for  a  matter  relating 
to  a  previous  discipHne  matter  that  resulted  in  a  reprimand  in 
April,  1989.  Albert  John  Bickerton  was  called  to  the  Bar  in  1978. 

•  William  Alexander  King 

Wilham  Alexander  King  of  Toronto,  was  reprimanded  by 
Convocation.  The  sohcitor  was  found  guilty  of  professional 
misconduct  in  regard  to  his  conduct  relating  to  legal  services 
provided  to  an  elderly  cHent. 

The  sohcitor  acted  as  both  sohcitor  and  executor  of  the 
estate  of  his  chent  and  was  named  as  the  principal  beneficiary. 
He  failed  to  advise  his  chent,  with  whom  he  had  a  long  and  close 
association,  to  obtain  independent  legal  advice  and  continued  to 
act  in  matters  that  would  hkely  result  in  conflict  of  interest.  The 
sohcitor  mortgaged  his  chent 's  property  by  using  a  power  of 
attorney  without  advising  his  chent  to  seek  independent  legal 
advice.  The  mortgage  funds  were  deposited  to  his  RRSP.  After 
his  client  moved  to  a  nursing  home,  the  solicitor  resided  in  his 
chent 's  home  without  making  rent,  tax  or  utility  payments.  The 
solicitor  also  failed  to  provide  an  accurate  inventory  and 
evaluation  of  his  client's  estate.  The  discipline  committee  found 
that  while  the  solicitor  acted  in  matters  in  which  there  was  or  was 
hkely  to  be  a  conflict  of  interest,  he  did  not  do  so  with  the 
intention  of  taking  advantage  of  his  chent.  The  evidence 
established  that  the  chent  was  a  strong-willed  and  independent 
woman  who  at  no  time  suffered  from  lack  of  capacity  and 
throughout  the  period  of  time  was  fully  aware  of  her  actions  and 
was  very  definite  as  to  her  wishes.  While  the  sohcitor  did  not  take 
advantage  of  his  client  and  was  complying  with  her  wishes  he 
failed  to  comply  in  several  respects  with  the  Rules  of  Profes- 
sional Conduct.  The  Committee  was  impressed  with  the  care  and 
attention  he  showed  to  his  chent  and  felt  in  these  very  special 
circumstances  a  reprimand  was  appropriate  rather  than  a  more 
severe  penalty. 

The  profession  is  reminded  that  regardless  of  any  special 
relationship  with  a  chent  or  a  chent 's  instructions  regarding  the 
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need  for  independent  legal  advice  there  is  a  positive  duty  on  the 
lawyer  to  comply  with  the  Rules  of  Professional  Conduct. 
William  Alexander  King  was  called  to  the  Bar  in  1973 . 

•  Rewachand  Arjandas  Sainaney 

Rewachand  Arjandas  Sainaney  of  Toronto  was  disbarred 
for  conduct  unbecoming  a  solicitor.  In  December  1988,  the 
sohcitor  was  found  guilty  of  nine  charges  of  counseUing 
apphcants  to  provide  false  information  under  the  Canada 
Immigration  Act  and  was  fined  $10,000.  The  sohcitor  acted  for 
about  400  Portuguese  refugees,  many  of  whom  claimed  to  be 
Jehovah's  Witnesses.  He  was  denied  leave  to  appeal  to  the 
Supreme  Court  of  Canada  in  May  1989.  The  sohcitor  was  called 
to  the  bar  in  1969. 

•  Richard  Siu-Dick  Wong 

Richard  Siu-Dick  Wong,  43,  of  Toronto  was  reprimanded 
for  professional  misconduct.  The  solicitor  admitted  to  acting  for 
both  parties  in  a  mortgage  transaction  giving  rise  to  conflict  of 
interest,  breaching  his  fiduciary  duty  to  his  cHents  and  faihng  on 
four  occasions  to  promptly  arrange  for  discharges  of  mortgages 
and  other  title  documents.  The  solicitor's  clients  suffered  no 
damages  as  a  result  of  his  actions.  The  sohcitor  was  called  to  the 
Bar  in  1975  and  has  wound  down  his  Toronto  practice. 


LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


Le25janvier  1991 

FORMATION  JURIDIQUE 

•  Nomination  du  nouveau  directeur  adjoint  de  la  formation 

Le  Conseil  a  approuve  la  nomination  de  Margaret  McSorley 
a  titre  de  directrice  adjointe  de  la  formation  au  bureau  de  la 
Societe  a  London.  La  nomination  entre  en  vigueur  le  1^^  fevrier 
1991.  McSorley  remplira  le  poste  laisse  vacant  par  la 
demission  de  M^  Edward  McGrath,  qui  dirigeait  au  bureau  de 
London  le  cours  d'admission  au  barreau  et  le  programme  de 
formation  permanente  depuis  le  1^^  juillet  1985.  Son  mandat 
devait  prendre  fin  le  30  juin  1990;  il  avait  toutefois  accepte  de 
rester  en  poste  jusqu'au  31  janvier  1991  pour  etre  present  jusqu' a 
la  fin  du  cours  traditionnel.  Le  president  du  Comite  de  la 
formation  juridique  a  fait  etat  de  la  contribution  remarquable  de 
M^  McGrath  au  cours  de  son  mandat  et  lui  a  temoigne  toute  la 
gratitude  de  la  Societe  pour  le  travail  accompli. 

M^  McSorley  est  membre  du  corps  professoral  du  nouveau 
cours  d'admission  au  barreau  a  London  depuis  le  fevrier  1990 
apres  avoir  exerce  le  droit  au  cabinet  Lerner  and  Associates  a 
London. 

LA  POLITIQUE  EN  MATIERE  DISCIPLINAIRE 

•  Operations  de  prets  —  Devoir  de  I'avocat 

Nous  attirons  T  attention  des  membres  sur  T  article  347  du 
Code  criminel  qui  traite  des  taux  d 'inter et.  Nous  demandons  aux 
membres  d'etre  vigilant s  quand  ils  representent  des  emprunteurs 
ou  des  preteurs  dans  des  operations  de  prets.  L' article  347  a  ete 
souleve  de  la  maniere  suivante: 

Un  client  pretait  de  1' argent  a  un  tiers  et  retenait  les  services 
d'un  avocat  qui  preparait  la  documentation  necessaire  pour 
realiser  1' operation  et  garantir  le  pret.  Les  conditions 
avaient  ete  precedemment  convenues  entre  le  client  et 
I'emprunteur  represente  par  son  propre  avocat.  L' avocat  a 
prepare  la  documentation  necessaire  et  le  pret  a  ete  conclu. 
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Le  client  a  ensuite  mentionne  a  Tavocat  qu'une  fois  le  taux 
d'interet  et  les  autres  frais  calcules,  les  conditions  du  pret 
contrevenaient  a  Particle  347  du  Code  criminel  comme 
constituant  un  taux  d'interet  criminel. 
Le  Comite  de  discipline  etait  d'avis,  et  le  Conseil  y  a 
souscrit,  que  I'avocat  n'etait  pas  coupable  d'inconduite  profes- 
sionnelle  mais  qu'il  avait  plutot  manque  de  diligence  en  ce  qui 
concerne  les  conditions  du  pret  et  les  consequences  previsibles. 

La  Loi  sur  le  recyclage  des produits  de  la  criminalite 

La  Societe  a  examine  le  projet  de  reglement  d' application  de 
la  Loi  sur  le  recyclage  des  produits  de  la  criminalite.  La  Societe 
preparera  une  trousse  d'information  a  Tintention  des  membres 
pour  signaler  I'impact  de  la  legislation  sur  Texercice  de  la 
profession.  Les  membres  qui  desirent  plus  d'information  sont 
pries  de  communique!  avec  Stephen  Traviss,  avocat  princi- 
pal —  Conduite  professlonnelle  —  au  (416)  947-3349. 

AIDE  JURIDIQUE 

•  Prestation  de  services  d'aide  juridique  en  droit 
de  la  f  amille 

Le  Conseil  a  adopte  la  recommandation  du  Comite  d'aide 
juridique  de  ne  pas  mettre  sur  pied  le  projet-pilote  d'un  bureau 
d'aide  juridique  dont  le  personnel  serait  forme  d'avocats  salaries 
et  qui  fournirait  des  services  en  droit  de  la  f amille  dans 
r agglomeration  de  Toronto.  Le  Conseil  a  plutot  approuve  une 
serie  de  recommandations  en  matiere  de  tarif  et  d' administration 
qui  sont  de  nature  a  ameliorer  le  present  systeme  d'aide  juridique 
et  a  encourager  plus  d'avocats  a  representer  des  clients  de  I'aide 
juridique  dans  les  affaires  relevant  du  droit  de  la  famille. 

Les  recommandations  proviennent  d'une  longue  etude 
du  sous-comite  de  I'aide  juridique  qui  a  ete  mis  sur  pied  en 
septembre  1989  pour  examiner  les  services  d'aide  juridique 
fournis  dans  le  domaine  du  droit  de  la  famille  dans  I'agglome- 
ration  de  Toronto.  En  plus  d'examiner  les  nombreux  rapports 
sur  la  prestation  de  services  d'aide  juridique  et  des  donnees  sur 
la  delivrance  de  certificats  d'aide  juridique,  I'etude  a  porte 
sur  les  programmes  des  cliniques  d'aide  juridique  dans 
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d'autres  parties  du  Canada.  Aucune  donnee  presentement 
disponible  ne  permet  d'affirmer  qu'un  modele  particulier  est 
plus  efficace  ou  moins  couteux  qu'un  autre.  Les  avantages  et  les 
desavantages  d'une  clinique  ont  ete  minutieusement  soupeses  et 
une  majorite  du  sous-comite  a  conclu  que  le  systeme  actuel 
fournirait  des  services  de  qualite  a  une  grande  majorite  de 
beneficiaires  si  des  ameliorations  etaient  apportees  au  niveau  du 
tarif  et  de  T administration. 

Vous  pouvez  vous  procurer  des  copies  du  rapport  complet 
en  vous  adressant  au  bureau  d'aide  juridique  de  Toronto. 

CONDUITE  PROFESSIONNELLE  (DEONTOLOGIE) 

•  Les  juges  qui  reprennent  Texercice  du  droit 

En  prevision  des  changements  que  pourrait  entrainer  la 
reforme  des  tribunaux,  le  Comite  de  deontologie  a  entrepris  une 
etude  approfondie  en  1989  de  la  regie  15  qui  interdit  aux  juges 
retraites  nommes  au  niveau  federal  d'exercer  devant  les  tribu- 
naux sans  Tautorisation  expresse  du  Conseil.  Nous  avons 
demande  Topinion  des  juges  en  chef  de  tous  les  tribunaux,  y 
compris  ceux  des  cours  provinciales.  En  outre,  le  Comite  a 
communique  avec  le  Comite  consultatif  sur  les  nominations  a  la 
magistrature,  I'Advocates  Society  et  TAssociation  du  Barreau 
canadien  —  Ontario. 

Ce  debat  a  souleve  une  question  difficile:  la  regie  devrait-elle 
s'appliquer  aux  juges  nommes  par  la  province?  Le  Comite  s'est 
penche  sur  une  pratique  recente  selon  laquelle  les  avocats 
seraient  encourages  a  poser  leur  candidature  a  des  postes  de  juges 
provinciaux  tout  en  n'etant  pas  obliges  d'accepter  une  nomina- 
tion a  vie;  des  mandats  de  cinq  a  dix  ans  sembleraient  appropries. 

Le  Comite  a  recommande  au  Conseil  de  modifier  la  regie  15 
pour  la  rendre  applicable  aux  juges  nommes  par  la  province  tout 
en  tenant  compte  des  juges  qui  ont  T intention  de  quitter  la 
magistrature  dans  un  delai  de  deux  ans  ou  qui  ont  accepte  un 
court  mandat  de  cinq  ans  ou  qui  ont  Tintention  de  le  faire. 

Le  Conseil  a  decide  que  la  nouvelle  regie  ne  devrait  pas 
s'appliquer  aux  juges  nommes  par  la  province.  Les  membres  de 
la  magistrature  qui  siegeaient  en  qualite  de  juges  de  premiere 
instance  peuvent  revenir  exercer  devant  les  tribunaux  apres  une 
absence  de  deux  ans.  Les  membres  d'une  cours  d'appel  ne 
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pourraient  retourner  exercer  devant  les  tribunaux  sans  Tautori- 
sation  expresse  du  Conseil. 

La  nouvelle  regie  15  adoptee  par  le  Conseil  se  lit  comme  suit: 

1.  Sans  Tautorisation  expresse  du  Conseil,  laquelle  autorisation 
ne  pent  etre  accordee  qu'en  des  circonstances  exceptionnelles  et 
pent  faire  I'objet  des  restrictions  que  le  Conseil  estime  indiquees, 
aucun  membre  qui  a  ete  juge  de  la  Cour  supreme  du  Canada,  de 
la  Cour  d'appel  de  I'Ontario  ou  de  la  Cour  federale  du  Canada, 
Section  d'appel,  et  qui  a  pris  sa  retraite,  a  demissionne  ou  a  ete 
destitue  et  a  repris  I'exercice  du  droit,  ne  pent  comparaitre  en 
qualite  d'avocat  devant  un  tribunal  ou  devant  un  juge  en  son 
cabinet,  ni  devant  une  commission  ou  un  tribunal  administratif . 

2.  Sans  T autorisation  expresse  du  Conseil,  laquelle  autorisation 
n'est  accordee  qu'en  des  circonstances  exceptionnelles  et  pent 
faire  Tobjet  des  restrictions  que  le  Conseil  estime  indiquees, 
aucun  membre  qui  a  ete  juge  de  la  Cour  federale  du  Canada, 
Section  de  premiere  instance,  de  la  Cour  canadienne  de  Timpot, 
de  la  Cour  supreme  de  T Ontario,  Division  de  premiere  instance, 
d'une  cour  de  comte  ou  de  district  de  T Ontario  ou  de  la  Cour  de 
justice  de  I'Ontario  (Division  generale)  et  qui  a  pris  sa  retraite,  a 
demissionne  ou  a  ete  destitue  et  a  repris  Texercice  du  droit,  ne 
pent  comparaitre  en  qualite  d'avocat: 

a)  devant  le  tribunal  ou  le  juge  a  siege  ou  devant  tout 
tribunal  inferieur;  et 

b)  devant  toute  commission  ou  tout  tribunal  administratif 
sur  lequel  le  tribunal  ou  siegeait  le  juge  a  exerce  une 
juridiction  d'appel  ou  de  controle  judiciaire, 

pour  une  periode  de  deux  ans  a  compter  de  la  date  de  la  mise  a  la 
retraite,  de  la  demission  ou  de  la  destitution. 

AFFAIRES  DISCIPLINAIRES 

le  24janvier  1991 

•  Albert  John  Bickerton 

Albert  John  Bickerton  de  Toronto  a  ete  reprimande  par  le 
Conseil  pour  inconduite  professionnelle.  L'avocat  avait  omis  de 
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rester  en  contact  avec  son  client  et  de  rendre  compte  de  ses 
honoraires  et  debours.  Dans  une  autre  affaire,  Tavocat  avait 
omis  de  communiquer  avec  le  procureur  adjoint  de  la  Couronne 
pour  la  region  de  Brampton  au  sujet  de  T engagement  pris  par  son 
client. 

L'avocat  ne  s'etait  pas  aussi  conforme  a  Tordre  de  la  Societe 
du  barreau  de  lui  payer  des  depens  de  deux  mille  dollars  pour  une 
affaire  relative  a  un  cas  de  discipline  plus  ancien  qui  avait  donne 
lieu  a  une  reprimande  en  avril  1989.  Albert  John  Bickerton  a  ete 
regu  au  barreau  en  1978. 

•  William  Alexander  King 

William  Alexander  King  de  Toronto  a  ete  reprimande  par  le 
Conseil.  L'avocat  a  ete  reconnu  coupable  d'inconduite  profes- 
sionnelle  dans  la  prestation  de  services  juridiques  a  une  cliente 
agee. 

L'avocat  a  agi  a  la  fois  a  titre  d'avocat  et  d'executeur  et  il  a 
ete  designe  beneficiaire  principal.  II  a  omis  d'aviser  sa  cliente,  a 
qui  il  etait  etroitement  lie  depuis  longtemps,  de  se  faire  represen- 
ter  par  un  autre  avocat  et  il  a  continue  d'agir  dans  des  dossiers  qui 
seraient  de  nature  a  I'entrainer  dans  un  conflit  d'interets. 
L'avocat  a  hypotheque  la  propriete  de  sa  cliente  par  procuration 
et  il  n'a  pas  avise  sa  cliente  de  retenir  les  services  d'un  avocat 
independant.  II  a  depose  les  fonds  hypothecaires  dans  son  propre 
REER.  Apres  que  sa  cliente  a  demenage  dans  une  maison  de 
soins  infirmiers,  le  procureur  a  habite  la  maison  de  sa  cliente  sans 
payer  de  loyer,  de  taxes  ou  de  depenses  cour antes.  L'avocat  a 
aussi  omis  de  faire  un  inventaire  et  une  evaluation  fidele  des  biens 
de  sa  cliente.  Le  Comite  de  discipline  a  conclu  que  bien  que 
l'avocat  ait  agi  dans  des  matieres  qui  pouvaient  etre  de  nature  a 
causer  un  conflit  d'interets,  il  n'a  pas  agi  dans  I'intention 
d' exploiter  sa  cliente.  La  preuve  demontre  que  la  cliente  etait  une 
femme  de  caractere  independant  et  autoritaire  qui  durant  toute 
la  periode  a  ete  en  pleine  possession  de  ses  moyens  et  pouvait 
exprimer  tres  clairement  ses  intentions.  Bien  que  l'avocat  n'ait 
pas  profite  de  sa  cliente  et  se  soit  conforme  a  ses  demandes,  il  a 
transgresse  a  bien  des  egards  les  regies  de  deontologie.  Le  Comite 
reconnait  que  l'avocat  a  servi  sa  cliente  avec  soin  et  diligence  et  a 
juge  qu'a  cause  de  ces  cir Constances  tres  speciales,  une  repri- 
mande serait  plus  appropriee  qu'une  sanction  plus  severe. 
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La  profession  doit  avoir  a  I'esprit  qu'independamment  de 
tous  liens  speciaux  avec  un  client  ou  de  la  necessite  d'aviser  de 
consult er  un  avocat  independant,  Tavocat  a  le  devoir  de  se 
conformer  aux  regies  de  deontologie.  William  Alexander  King  a 
ete  regu  au  barreau  en  1973. 

•  Rewachand  Arjandas  Sainaney 

Rewachand  Arjandas  Sainaney  de  Toronto  a  ete  radie  du 
barreau  pour  exercice  impropre  a  la  profession.  En  decembre 
1988,  Tavocat  a  ete  declare  coupable  sous  neuf  accusations 
d' avoir  conseille  des  requerants  de  faire  de  fausses  declarations 
en  vertu  de  la  Loi  sur  Timmigration  du  Canada  et  a  ete  condamne 
a  une  amende  de  10  000  $.  L' avocat  representait  environ  400 
refugies  portugais,  dont  plusieurs  pretendaient  etre  temoins  de 
Jehovah.  Permission  d'en  appeler  a  la  Cour  supreme  du  Canada 
lui  a  ete  refusee  en  mai  1989.  L' avocat  avait  ete  regu  au  barreau 
en  1969. 

•  Richard  Siu-Dick  Wong 

Richard  Siu-Dick  Wong  de  Toronto,  age  de  43  ans,  a  ete 
reprimande  pour  inconduite  professionnelle.  L'avocat  a  avoue 
avoir  agi  au  nom  des  deux  parties  dans  un  pret  hypothecaire 
donnant  lieu  a  un  conflit  d'interets,  avoir  contrevenu  a  son 
devoir  fiduciaire  envers  ses  clients  et  avoir  omis  a  quatre  reprises 
d'obtenir  promptement  des  mainlevees  d'hypotheque  et  d'autres 
documents  de  titre.  Les  chents  de  l'avocat  n'ont  subi  aucun 
prejudice  en  raison  de  ses  actes.  L'avocat  a  ete  regu  au  barreau  en 
1975  et  il  a  reduit  ses  activites  a  Toronto. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


February  15th,  1991 

MOTION-LIFE  BENCHERS 

Convocation  today  approved  a  motion  which  reduces  the 
election  and  time  of  service  requirements  required  to  become  a 
Hfe  bencher.  At  present  a  bencher,  in  order  to  quahfy  for  hfe 
bencher  status  must  be  elected  at  4  elections  and  serve  as  a 
bencher  for  16  years.  The  motion  approved  by  Convocation 
reduces  the  requirement  to  3  elections  and  12  years  of  service. 

The  purpose  of  the  motion  is  to  allow  benchers  to  make  the 
election  to  become  a  Hfe  bencher  at  an  earher  stage  in  their  career 
thus  making  way  for  others  to  be  elected.  The  Legislation  and 
Rules  Committee  will  draft  the  necessary  amendments  to  the  Act 
and  pass  them  on  to  the  Attorney  General's  department. 

RESEARCH  AND  PLANNING 

•  Publication  of  Attendance  and  Votes  at  Convocation 

Convocation  approved  recommendations  made  by  the 
Research  and  Planning  Committee  regarding  the  pubhcation  of 
attendance  at  Convocation  by  Benchers  and  the  way  they  voted 
on  specific  reports  and  issues.  The  recommendations  arise  out  of  a 
resolution  passed  at  the  Society's  Annual  Meeting  on  November 
7th,  1990  calHng  for  more  information  regarding  Benchers' 
voting  and  attendance  records. 

With  regard  to  attendance  of  Benchers,  commencing  with 
the  May  1991  Convocation,  the  first  at  which  the  new  slate  of 
Benchers  takes  office,  the  proceedings  of  Convocation  pubHshed 
in  the  Ontario  Reports  will  record  the  names  of  Benchers 
attending  each  morning  and  afternoon  session  of  Convocation. 

The  pubhcation  of  voting  records  raised  concern  that 
without  a  report  of  the  debate  preceding  each  vote,  those  not  in 
attendance  would  not  have  the  context  in  which  the  vote  was 
taken.  As  it  would  be  impractical  to  send  a  verbatim  Hansard- 
style  report  of  the  proceedings  to  each  member  of  the  Society  it 
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was  decided  that  the  problem  might  be  met  by  a  summary  of  the 
major  arguments  made  in  debate.  This  in  turn  raises  the  issue  of 
how  practicable  it  will  be  to  produce  a  satisfactory  summary  of 
debate. 

To  address  these  questions  two  decisions  were  taken.  First  a 
full  Hansard-type  record  of  the  proceedings  of  Convocation  will 
be  made  and  a  copy  of  the  transcript  will  be  available  in  the  Great 
Library  and  in  each  of  the  County  law  Hbraries.  Second,  a 
summary  of  the  debate  in  Convocation  will  be  prepared  on  a  six 
month  trial  basis  to  determine  its  feasibility  and  suitability. 
During  the  six  month  trial  period  the  summary  will  not  be 
pubUshed.  At  the  end  of  the  six  month  period  the  issue  will  be 
reviewed  by  the  Research  and  Planning  Committee  which  will 
then  make  a  final  recommendation  to  Convocation. 

In  regard  to  voting  records  the  following  recommendations 
were  adopted. 

Voting  Record 

(g)  That  the  manner  in  which  individual  members  vote  on  a 
motion  should  be  recorded  in  the  transcript  only  in  those 
cases  where  a  roll-call  vote  is  taken. 

(h)  That  the  transcript  should  include  the  details  of  every 
roll-call  vote,  giving  the  names  of  the  benchers  voting  in 
favour,  the  names  of  the  benchers  voting  against  and  the 
names  of  the  benchers  abstaining. 

(i)  That  Convocation  adopt  the  practice  of  conducting  a 
roll-call  vote  on  all  issues  considered  to  be  of  significant 
interest  to  the  profession. 

(j)  That  the  agenda  for  meetings  of  Convocation  should 
indicate  those  items  on  which  roll-call  votes  will  be  taken. 

(k)  That  a  roll-call  vote  on  any  other  motion  should  be 
conducted  if  a  bencher  so  requests  before  the  voting 
commences. 

(1)  That  where  a  roll-call  vote  on  a  particular  motion  has  not 
been  requested,  a  bencher  may  nonetheless  ask  that  her  vote 
be  recorded  and,  where  such  a  request  is  made,  the 
transcript  should  record  that  bencher's  vote  on  the  motion 
in  question. 
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Non-participation  in  debate  and  vote 

(m)  When  a  bencher  requests  that  the  fact  of  her  non-participa- 
tion in  the  debate  and  in  the  vote  on  a  particular  motion  be 
recorded,  that  bencher's  non-participation  should  be 
recorded  in  the  transcript,  even  when  a  roll-call  vote  has  not 
been  conducted. 

Names  of  movers  and  seconders 

(n)  That  the  transcript  should  record  the  names  of  the  benchers 
who  move  or  second  each  motion  or  amendment. 

PROFESSIONAL  CONDUCT 

•  Collection  Letters 

The  Committee  considered  an  inquiry  from  a  lawyer 
regarding  the  propriety  of  the  firm  providing  its  cHents  with 
signed  demand  letters  in  which  the  chent  would  insert  the 
debtor's  name  and  amount  owed.  The  cUent  would  then  send  the 
letter  to  the  debtor. 

The  Committee  concluded  and  Convocation  concurred  that 
this  procedure  does  not  conform  with  Rule  19  and  is  unaccept- 
able. 

SPECIAL  COMMITTEE  ON  EQUITY 

IN  LEGAL  EDUCATION  AND  PRACTICE 

Convocation  approved  the  Report  of  the  Special  Committee 
on  Equity  in  Legal  Education  and  Practice  dealing  with  the  Law 
Society's  role  in  encouraging  and  assisting  persons  from  minor- 
ity groups  that  are  under-represented  in  the  legal  profession  to 
become  lawyers.  Because  of  the  importance  of  this  subject  the 
report  in  its  entirety  is  reproduced  below. 

The  main  recommendations  of  the  Report  were  that  the 
Society  acknowledge  the  diversity  of  Ontario's  population  and 
make  a  commitment  to  fair  treatment  and  opportunity  for  all 
Ontario  residents  and  the  creation  of  a  standing  committee  of 
Convocation  to  be  called  the  Committee  on  Equity  in  Legal 
Education  and  Practice. 


16 


The  new  standing  committee  will  be  charged  with  imple- 
menting the  recommendations  contained  in  the  Report  of  the 
Special  Committee  aimed  at  fostering  increased  minority  partici- 
pation through  bursaries,  support  programs  and  educational 
programs. 

REPORT  OF  THE  SPECIAL  COMMITTEE 
ON  EQUITY  IN  LEGAL  EDUCATION  AND  PRACTICE 

The  Special  Committee  on  Equity  in  Legal  Education  and 
Practice  is  comprised  of  the  following  members:  Harvey  T. 
Strosberg  (Chair),  Maurice  CuUity,  J.  Robert  S.  Prichard,  Allan 
M.  Rock  and  Anne-Marie  Stewart.  The  Committee  was  assisted 
by  Edward  Ducharme  and  the  Under  Treasurer,  Donald  Crosbie, 
who  attended  its  meetings  and  contributed  significantly  to  its 
deliberations  and  by  Rosahe  Abella  who  reviewed  the  proposed 
report  and  gave  the  committee  invaluable  advice. 

1 .    MANDATE  OF  THE  COMMITTEE 

The  appointment  of  the  Committee  grew  out  of  matters 
discussed  at  the  Benchers'  Retreat  in  May  of  1989.  At  that 
time,  it  was  brought  home  to  members  of  Convocation  that 
demographic  changes  that  have  occurred  and  will  continue 
in  Ontario  have  created  new  needs  to  which  the  Law  Society 
must  respond. 

Convocation  formally  appointed  a  Special  Committee  on 
October  27,  1989,  to  carry  out  a  preHminary  study  and  to 
make  recommendations  on  whether  the  Law  Society,  alone 
or  in  cooperation  with  others,  should  establish  a  program  to 
encourage  and  assist  persons  from  minority  groups  that  are 
under-represented  in  the  legal  profession  of  Ontario  to 
become  lawyers. 

Should  such  a  program  be  recommended,  the  Committee 
was  directed  to  indicate  the  nature  of  the  program,  the 
target  groups,  the  estimated  costs  and  the  proposed  sources 
of  funding  for  the  program. 

The  terms  of  reference  of  the  Committee  do  not  define 
**minority  groups"  and  the  Committee  concluded  there  was 
merit  in  leaving  the  definition  generic  and  non-specific. 
The  Committee  noted  that  the  interests  of  women  are  being 
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addressed  by  the  Women  in  the  Legal  Profession  Committee 
and  that  the  French  Language  Services  Committee  and  the 
Legal  Education  Committee  are  addressing  the  needs  of 
Franco-Ontarians  and  other  Francophones.  The  Commit- 
tee recognizes  that  the  Law  Society  must  continue  to  address 
the  needs  of  persons  with  disabilities;  however,  for  the 
purpose  of  this  report,  the  Committee  has  focussed  on 
aboriginals  and  visible  minorities. 

In  pursuing  its  mandate,  the  Committee  considered  a 
number  of  issues  including  the  following: 

What  minority  groups  are  under-represented  in  the 
Law  Society? 

To  what  extent  are  persons  from  under-represented 
groups  made  less  Hkely  to  seek  a  career  in  law  because 
of  factors  that  inhibit  or  discourage  them  and  that  are 
within  our  power  to  diminish  or  ehminate? 
At  what  level  of  the  education  process  can  the  Law 
Society  most  effectively  intervene  to  encourage  minor- 
ity group  representation? 

What  programs  for  minority  groups  are  available,  and 
should  the  Law  Society  participate  in  these  programs  or 
initiate  its  own? 

How  can  the  Law  Society  more  effectively  communi- 
cate to  members  of  under-represented  groups  its  enthu- 
siasm to  welcome  them  into  the  profession? 

2.    BROADER  TERMS  OF  REFERENCE  REQUIRED 

In  the  course  of  its  dialogue  with  members  of  aboriginal  and 
visible  minority  groups  that  are  under-represented  in  the 
legal  profession,  it  was  made  clear  to  the  Committee  that  a 
proactive  program  was  only  one  part  of  the  initiatives  the 
Law  Society  should  be  taking.  It  was  strongly  urged  that  the 
Law  Society  develop  and  adopt  contemporary,  forward- 
looking  poHcies  on  race  relations  and  minority  access  to 
legal  education  as  well  as  employment  equity. 

This  led  the  Committee  to  consider  the  following  issues: 
The  Law  Society's  Policy  on  Employment  Equity 
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(a)  Has  the  Law  Society  demonstrated  with  sufficient 
emphasis  and  prominence  its  own  dedication  to 
employment  equity,  both  within  the  Law  Society  and 
within  the  profession? 

(b)  Do  our  Rules  of  Professional  Conduct  adequately 
reflect  the  emphasis  and  prominence  required  of  an 
appropriate  pohcy  on  employment  equity?^ 

°It  was  noted  that  the  Federal  Employment  Equity  Act  sets  out  a  very  appropriate 
statement  of  the  purpose  of  employment  equity  in  section  2  of  the  Act  as  follows: 

The  purpose  of  this  Act  is  to  achieve  equality  in  the  work  place  so  that  no  person  shall  be 
denied  employment  opportunities  or  benefits  for  reasons  unrelated  to  ability  and,  in  the 
fulfilment  of  that  goal,  to  correct  the  conditions  of  disadvantage  in  employment 
experienced  by  women,  aboriginal  peoples,  persons  with  disabilities  and  persons  who  are, 
because  of  their  race  or  colour,  in  a  visible  minority  in  Canada  by  giving  effect  to  the 
principle  that  employment  equity  means  more  than  treating  persons  in  the  same  way  but 
also  requires  special  measures  and  the  accommodation  of  differences. 

(c)  What  additional  steps  are  available  by  which  the  Law 
Society  might  signal  its  commitment  to  employment 
equity? 

Providing  Legal  Services  to  Minority  Groups 

Although  the  value  of  our  programs  such  as  Dial-A-Law 
and  Lawyer  Referral  is  recognized,  the  following  questions 
must  still  be  addressed  and  answered: 

(a)  Are  lawyers  in  Ontario  serving  the  legal  needs  of 
minority  groups  effectively? 

(b)  Are  barriers  of  language,  custom  or  culture  standing  in 
the  way  of  effective  delivery  of  legal  service  to  minority 
groups? 

(c)  If  such  barriers  exist,  how  can  they  be  diminished  or 
eliminated? 

Providing  Minority  Access  and  Equity  in  Legal  Education 

If  the  goal  of  encouraging  members  of  minorities  that  are 
under-represented  in  the  legal  profession  to  become  lawyers 
is  to  be  reached,  the  educational  system  must  be  accommo- 
dating to  their  special  needs.  Some  of  the  issues  in  this 
regard  are  as  follows: 

(a)  Are  sufficient  numbers  of  the  minority  groups  gradu- 
ating from  high  school  and  entering  university  or 
pre-law  courses? 
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(b)  Do  law  school  admission  requirements  accommodate 
minority  groups? 

(c)  To  what  extent  is  there  bias  against  minority  groups  in 
course  content  or  presentation  in  law  schools? 

(d)  Does  the  organization  or  course  content  of  the  Bar 
Admission  Course  recognize  the  legitimate  interests 
and  needs  of  the  minority  groups? 

3.  THE  COMMITTEE'S  WORK 

The  Committee  met  on  six  occasions.  Among  other  things, 
its  members  reviewed  relevant  literature  and  statistics,  met 
with  representatives  of  both  faculty  and  students  at  various 
of  Ontario's  law  schools,  conducted  a  special  session  with 
the  Deans  of  the  law  schools  and  met  with  representatives  of 
interest  groups,  including  the  Chinese  Canadian  National 
Council. 

Members  of  the  Committee  also  attended  a  Conference  on 
Minority  Access  and  Equity  in  Canadian  Legal  Education 
presented  by  the  Council  of  Canadian  Law  Deans  in  Ottawa 
on  November  8,  1990.  That  Conference  produced  a  volume 
of  helpful  literature  and  statistical  studies.  It  also  featured 
speeches,  panel  discussions  and  workshops  involving  mem- 
bers of  various  under-represented  groups  in  the  profession. 
The  Committee  made  an  effort  to  consult  widely  in  order  to 
develop  a  better  understanding  of  the  issues  and  the  many 
sensitivities  aroused  by  the  questions  it  sought  to  address. 

4.  THE  ATTITUDES  AND  EXPERIENCE  OF  THE  LAW 
SCHOOLS 

The  Law  Deans  enthusiastically  supported  the  initiative 
being  taken  by  the  Law  Society.  Some  of  the  law  schools 
have  already  instituted  educational  equity  programs  to 
encourage  enrollment  and  to  assist  minority  group  students. 
The  University  of  Ottawa  has  hired  a  Director  of  Education 
Equity  to  assist  in  the  recruitment  of  minority  group 
students  and  to  counsel  students  and  faculty  on  how  to  deal 
with  the  particular  challenges  that  these  students  face. 


Although  the  law  schools  reported  somewhat  different 
experiences  in  their  efforts  to  encourage  and  integrate 
members  of  under-represented  groups,  they  were  able  to 
agree  on  one  general  statement.  With  the  noted  exception  of 
status  Indians  (who  receive  support  from  the  Federal 
Government),  minority  students  almost  invariably  face 
financial  problems  beyond  those  of  the  general  student 
population. 

Experience  to  date  of  the  law  schools  indicates  that  the 
needs  of  aboriginal  and  visible  minority  students  are  often 
quite  different  from  group  to  group  and  that  there  may  be 
considerable  resistance  to  consoHdating  them  to  faciHtate 
delivery  of  assistance  programs. 

It  was  suggested  by  the  Law  Deans  that  the  individual  law 
schools  be  left  to  develop  their  own  educational  equity 
programs,  and  that  such  a  strategy  would  provide  diversity 
of  experience  and  might  cater  more  effectively  to  the 
different  needs  of  disparate  minorities. 
In  discussion  with  the  Law  Deans,  it  was  suggested  that 
apart  from  the  considerable  cost  of  attending  law  school,  an 
additional  major  difficulty  faced  by  members  of  under-rep- 
resented groups  is  finding  summer  employment  and  arti- 
cling positions.  It  was  thought  that  if  members  of  minority 
groups  are  assured  that  support  in  obtaining  employment 
will  be  provided  by  the  Law  Society,  more  members  of 
minority  groups  might  apply  for  admission  to  law  schools. 

THE  ATTITUDES  AND  EXPERIENCE  OF  THE 
VISIBLE  MINORITY  GROUP  STUDENTS 

As  previously  noted,  the  Committee  met  with  and  inter- 
viewed students  from  visible  minority  groups  studying  at 
various  law  schools  in  Ontario.  The  Committee  asked  the 
students  to  speak  candidly  about  their  experiences,  includ- 
ing problems  and  challenges  they  had  faced. 
Simply  stated,  many  of  these  problems  were  the  same  as 
those  faced  by  any  students  arriving  for  the  first  time  at  law 
school  to  take  up  their  studies.  However,  in  the  case  of  the 
aboriginals  and  visible  minorities,  these  problems  were 
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exacerbated  and  magnified  many-fold.  Simple  challenges 
like  finding  one's  way  around  the  city,  finding  suitable 
accommodation,  part-time  employment  and  enhancing 
one's  communication  and  other  skills  to  the  levels  of  his  or 
her  classmates  posed  particular  problems  for  students 
arriving  at  the  Ontario  law  schools  from  distance  points. 
There  were  also  concerns  expressed  about  the  lack  of 
sensitivity  shown  by  law  schools  and  the  Law  Society  in 
course  curricula.  Examples  were  given  of  constitutional  law 
courses  which  either  excluded  reference  to  aboriginal  rights 
altogether  or  dealt  with  that  subject  in  a  cursory  fashion, 
and  assigning  it  no  importance. 

6.    THE  STATISTICS:  DOES  THE  PROFESSION  REFLECT 
ONTARIO'S  DEMOGRAPHICS 

The  following  analysis  is  extracted  in  part  from  the  1986 
census  data  for  the  labour  force  aged  15  years  plus.i 
Although  the  Committee  did  not  have  statistics  on  the 
actual  representation  of  these  groups  in  the  legal  profession 
in  Ontario,  it  concluded  based  on  empirical  evidence  that 
there  are  obvious  areas  of  under-representation. 

Data  provided  by  Ministry  of  Citizenship,  Ontario 

The  Committee  wishes  to  emphasize  that  for  various 
reasons  many  persons  from  aboriginal  or  visible  minority 
groups  may  be  in  Ontario  but  not  reflected  in  these 
population  and  labour  force  statistics.  The  numbers  por- 
trayed here  are  certainly  understated  to  that  extent.  One 
thing  can  be  said  for  certain:  these  numbers  represent  the 
minimum  numbers  in  the  population. 


#  of  Lawyers 

Required  to 

#  of  Lawyers 

be  Called 

°7o  of  Ontario 

Required  to 

Each  Year  to 

Population 

Achieve  Pro- 

Maintain 

or 

portionate 

Proportionate 

Labour  force 

Representation 

Representation 

Aboriginal  People 

1.9% 

427 

21 

Visible  Minorities 

S.6% 

1,938 

95 

Blacks 

2.2%* 

495 

24 

Chinese 

1.7%* 

382 

19 

Indo-Pakistanis 

1.4%* 

315 

15 

♦Percentage  is  of  the  labour  force,  not  of  the  population 
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In  the  study  entitled  Access  to  Legal  Education  in  Canada: 
Databook  1990,  Brian  M.  Mazer  and  M.  Samantha  G. 
Peeris  compiled  statistics  showing  the  proportion  of  minori- 
ties and  aboriginal  peoples  in  the  legal  profession  in 
Canada. 2  Mazer  and  Peeris  determined  that  in  Ontario, 
while  S%  of  the  adult  population  is  comprised  of  visible 
minority  Canadians,  only  3.2%  of  lawyers  are  visible 
minority  Canadians.  Similarly,  while  aboriginal  people 
represent  1 .597o  of  the  adult  population,  only  .8%  of  lawyers 
are  aboriginal  people.^ 

7.  FUNDING 

The  Committee  is  strongly  of  the  view  that  a  significant 
financial  contribution  from  the  general  funds  of  the  Society 
in  support  of  educational  and  employment  equity  programs 
for  aboriginals  and  visible  minorities  is  necessary  to  make 
the  poHcy  statement  credible  and  to  demonstrate  a  commit- 
ment on  the  part  of  the  Society  to  the  programs. 


2For  the  purposes  of  the  study,  Aboriginals  were  defined  as  Inuit,  status  or  registered 
Indian,  non-status  Indian,  or  Metis.  Ten  ethnic  origins  were  identified  as  being  in  the 
category  of  visible  minority.  These  were:  Black,  Indo-Pakistani,  Chinese,  Korean, 
Japanese,  Southeast  Asian,  Filipino,  other  Pacific  Island  origins.  West  Asian  and  Arab 
origins  and  Latin  Americans. 

3The  study  by  Mazer  and  Peeris  was  prepared  for  the  Conference  on  Minority  Access  and 
Equity  in  Canadian  Legal  Education  presented  by  the  Council  of  Canadian  Law  Deans 
at  the  University  of  Ottawa  Law  School  on  November  8,  1990. 

Because  no  funds  have  been  budgeted  for  the  implementa- 
tion of  this  report  in  the  current  fiscal  year,  the  Committee 
realizes  that  initially  the  programs  must  be  capable  of 
implementation  with  most  of  their  cost  obtained  from  other 
sources.  The  Committee  beheves  that  members  of  the  Law 
Society  could  greatly  assist  in  the  initial  and  ongoing 
development  of  this  program  by  simply  providing  work 
opportunities  to  aboriginal  and  visible  minority  students  as 
law  clerks,  articled  students  and  lawyers. 
The  Committee  also  beheves  that  significant  funds  could  be 
raised  from  the  private  sector  if  a  well  structured  plan  to 
encourage  aboriginal  and  visible  minority  groups  to  enter 
the  legal  profession  is  put  forward.  Funding  may  also  be 
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available  from  the  Federal  and  Provincial  governments  for 
this  program. 

The  Committee  understands  that  Butterworths  has  under- 
taken to  make  $10,000  a  year  for  the  next  five  years 
available  at  the  direction  of  the  Law  Society  for  scholarships 
or  bursaries.  This  funding  could  be  used  to  finance  part  of 
this  program. 

8.  CONCLUSIONS 

The  Committee  has  reached  the  following  conclusions: 
The  Law  Society  should  estabhsh  a  program  to  encourage 
and  assist  persons  to  become  lawyers  from  aboriginal  and 
visible  minority  groups  presently  under-represented  in  the 
legal  profession  of  Ontario. 

The  program  should  include  elements  that  are  the  sole 
responsibility  of  the  Law  Society  and  elements  that  are 
carried  out  in  cooperation  with  the  law  schools  and  various 
aboriginal  and  visible  minority  groups. 
Much  valuable  assistance  may  be  provided  by  the  organiza- 
tion and  recruitment  of  members  of  the  Society  to  support 
the  program. 

To  be  credible,  the  program  must  be  supported  by  a 
significant  financial  commitment  made  out  of  the  Society's 
general  funds.  The  preferred  method  of  long-term  funding 
would  be  to  have  the  Society  use  its  general  funds  to 
establish  an  endowment  fund  dedicated  to  this  program. 
The  development  and  publication  of  much  more  specific 
policies  on  employment  equity  should  be  a  priority  for  the 
Law  Society. 

A  more  extensive  pubHc  information  process  is  required  to 
inform  minority  groups  about  our  initiatives. 

9.  RECOMMENDATIONS 

The  Law  Society  should  formally  adopt  a  policy  by  which 
the  Law  Society  and  its  members  acknowledge  the  diversity 
of  our  community  and  make  a  commitment  to  fair  treat- 
ment and  opportunity  for  all  Ontario  residents.  The  adop- 
tion of  this  report  will  recognize  the  Law  Society's  obliga- 


tion  to  govern  the  profession  in  a  socially  responsible 
manner  by  ensuring  that  services  are  provided  by  and  for 
members  of  aboriginal  and  visible  minority  groups. 
A  Standing  Committee  to  be  called  The  Committee  on 
Equity  in  Legal  Education  and  Practice  should  be  estab- 
lished and  charged  with  the  implementation  of  this  report. 
The  Committee  should  report  annually  to  Convocation  on 
its  progress  in  implementing  the  report  with  specific  refer- 
ence to  education,  employment  and  services  for  aboriginal 
and  visible  minority  groups.  Among  other  things,  the 
Committee  would  constitute  a  convenient  and  easily  identi- 
fied **access  point"  to  the  Law  Society  should  individuals  or 
groups  representing  minorities  feel  that  representations 
should  be  made  to  the  Law  Society  on  matters  or  issues  that 
arise  from  time  to  time. 

The  Committee  should  consider  and  make  recommenda- 
tions on  the  extension  of  this  Report  to  address  the  needs  of 
persons  with  disabilities. 

The  Law  Society,  in  cooperation  with  the  law  schools, 
should  develop  strategies  for  attracting  law  students  from 
among  aboriginal  and  visible  minority  groups  that  are 
under-represented  in  the  legal  profession  and  provide  such 
students  with  an  effective  network  of  support,  both  finan- 
cial and  otherwise,  during  law  school,  the  bar  admission 
course  and  the  first  years  of  practice.  Such  support  could 
include: 

(a)  bursaries,  scholarships  or  loans; 

(b)  nomination  by  law  firms  or  law  associations  of  mentors 
or  advisors  to  provide  guidance  and  moral  support  to 
such  students  during  the  school  years; 

(c)  arrangements  to  assist  the  placement  of  such  students 
as  law  clerks  and  in  their  articling  year;  and 

(d)  assistance  in  securing  employment  during  the  first  two 
years  following  the  call  to  the  bar. 

Means  should  be  found  to  inform  aboriginal  and  visible 
minority  groups  that  the  Law  Society  is  committed  to 
bringing  about  a  more  equitable  representation  of  these 
groups  in  the  legal  profession.  Effective  dialogue  should  be 
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established  as  soon  as  possible  between  the  Law  Society  and 
community  leaders  to  emphasize  the  significance  that  the 
Society  attaches  to  involvement  in  the  profession  by  mem- 
bers of  these  groups. 

The  Law  Society  should  take  a  role  of  leadership  in  the 
Ontario  legal  community  by  identifying  and,  where  appro- 
priate, harmonizing  the  activities  of  all  programs,  organiza- 
tions and  other  resources  that  are  available  to  support 
aboriginal  and  visible  minority  students  during  their  studies 
and  early  years  of  practice.  In  essence,  the  Law  Society 
should  serve  as  a  clearing  house  for  both  the  problems  and 
the  solutions  in  the  areas  of  aboriginal  and  visible  minority 
students'  legal  studies  and  practice. 

Funding  for  bursaries  and  scholarships  to  the  amount  of 
$10,000  a  year  for  the  next  five  years  available  from 
Butterworths  should  be  used  for  aboriginal  and  visible 
minority  groups. 

Law  associations  and  individual  law  firms  should  be  asked 
to  support  this  program  by  providing  job  opportunities  and 
mentors  to  provide  guidance  and  encouragement. 
The  Committee  should  be  provided  with  a  budget  of 
$20,000  to  cover  any  costs  the  Committee  may  incur  in 
carrying  out  its  mandate. 

The  Committee  should  prepare  a  three  to  five-year  cost/ 
benefit  impact  study  of  the  proposals  in  this  report  and 
make  a  more  detailed  analysis  of  the  financing  of  these 
proposals  by  the  Law  Society  and  by  funding  from  corpo- 
rate and  other  sponsors.  Such  study  should  report  on  the 
cost  of  estabhshing  an  endowment  fund  and  outline  the 
basis  upon  which  it  would  be  operated. 
The  Law  Society  should  formally  adopt  an  Employment 
Equity  Plan  for  its  own  employees  and  ensure  the  Society's 
employment  and  promotional  practices  are  consistent  with 
the  poHcy. 

Appropriate  amendments  should  be  made  to  the  Rules  of 
Professional  Conduct  to  require  that  members  of  the  Law 
Society  abide  by  the  principles  of  equitable  treatment  and 
opportunity  to  which  the  Law  Society  is  committed.  The 
Professional  Conduct  Committee  should  consider  and 


recommend  appropriate  changes  to  the  Rules  to  achieve  this 
objective. 

The  Law  Society  should  develop  strategies  for  communicat- 
ing effectively  with  minority  groups  throughout  Ontario 
information  about  legal  services  that  are  available  in  various 
languages,  for  identifying  and  overcoming  barriers  to  the 
effective  delivery  of  legal  services  to  such  groups. 


LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


LelSfevrier  1991 

MOTION  -  CONSEILLERS  ET  CONSEILLERES  A  VIE 

Le  Conseil  a  approuve  aujourd'hui  une  motion  visant  a 
modifier  les  conditions  a  remplir  pour  devenir  conseiller  ou 
conseillere  a  vie.  A  Theure  actuelle,  pour  le  devenir,  il  faut  avoir 
ete  elu  conseiller  ou  conseillere  a  quatre  elections  et  avoir  siege  a 
ce  titre  durant  seize  ans.  La  motion  adoptee  par  le  Conseil  reduit 
cette  exigence:  il  suffira  d' avoir  ete  elu  trois  fois  et  d' avoir  ete 
conseiller  ou  conseillere  pendant  douze  ans. 

La  motion  a  pour  but  de  permettre  aux  conseillers  et 
conseilleres  de  devenir  admissibles  plus  tot  durant  leur  carriere 
au  titre  de  conseiller  et  conseillere  a  vie.  On  ouvre  ainsi  la  voie  a 
d'autres.  Le  Comite  de  la  legislation  et  des  regies  redigera  les 
modifications  legislatives  necessaires  et  les  transmettra  au  minis- 
tere  du  Procureur  general. 

RECHERCHE  ET  PLANIFICATION 

•  Publication  des  presences  et  des  votes  enregistres 
au  Conseil 

Le  Conseil  a  approuve  les  recommandations  du  Comite  de 
recherche  et  de  planification  portant  sur  la  pubUcation  des 
presences  aux  reunions  du  Conseil  et  la  publication  du  vote  sur 
des  dossiers  et  questions  specif iques.  Les  recommandations 
decoulent  d'une  resolution  adoptee  lors  de  Tassemblee  annuelle 
de  la  Societe  tenue  le  7  novembre  1990,  resolution  qui  demandait 
plus  de  precisions  sur  le  vote  des  conseillers  et  conseilleres  et  sur 
leurs  presences. 

En  ce  qui  concerne  les  presences,  les  deliberations  du 
Conseil  publiees  dans  les  Ontario  Reports  mentionneront,  a 
compter  de  la  reunion  du  Conseil  de  mai  1991,  premiere  reunion  a 
laquelle  les  nouveaux  conseillers  et  conseilleres  entreront  en 
fonction,  les  noms  des  conseillers  et  conseilleres  presents  aux 
seances  du  Conseil  du  matin  et  de  Tapres-midi. 

La  publication  du  vote  en  preoccupe  plusieurs:  sans  un 
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compte  rendu  des  debats  precedant  chaque  vote,  les  personnes 
absentes  ne  connaitront  pas  le  contexte  dans  lequel  le  vote  s'est 
deroule.  Comme  il  serait  pen  pratique  d' envoy er  a  chaque 
membre  de  la  Societe  un  compte  rendu  fidele,  de  type  hansard, 
des  deliberations,  on  a  decide  de  resoudre  le  probleme  en  faisant 
le  resume  des  principaux  arguments  avances  au  cours  des  debats. 
Cette  solution  souleve  a  son  tour  T  aspect  pratique  de  cet 
exercice. 

Pour  repondre  a  ces  questions,  deux  decisions  ont  ete  prises. 
D'abord,  on  fera  un  compte  rendu  complet  des  deliberations  du 
Conseil,  semblable  au  compte  rendu  des  debats  parlementaires, 
et  un  exemplaire  de  la  transcription  sera  depose  dans  la  Grande 
bibliotheque  et  dans  chacune  des  bibliotheques  de  droit  de 
comte.  Deuxiemement,  un  resume  des  debats  du  Conseil  sera 
prepare  pendant  une  periode  experimentale  de  six  mois  et  Ton 
verra  si  cette  methode  est  realiste  et  acceptable.  Au  cours  de  la 
periode  d'essai  de  six  mois,  le  resume  ne  sera  pas  publie.  A  la  fin 
de  la  periode,  la  question  sera  examinee  par  le  Comite  de 
recherche  et  de  planification,  qui  formulera  alors  une  recom- 
mandation  finale  au  Conseil. 

En  ce  qui  concerne  la  consignation  des  votes,  les  recomman- 
dations  suivantes  ont  ete  adoptees. 

Consignations  des  votes 

g)  Le  vote  de  chaque  membre  sur  une  motion  devrait  etre 
consigne  dans  la  transcription  uniquement  dans  les  cas  de 
vote  par  appel  nominal. 

h)  La  transcription  devrait  indiquer  les  details  de  chaque  vote 
par  appel  nominal,  en  donnant  les  noms  des  conseillers  et 
conseilleres  qui  ont  vote  en  faveur  de  la  requete,  les  noms  de 
ceux  et  celles  qui  ont  vote  contre  et  qui  se  sont  abstenus. 

i)  Le  Conseil  devrait  toujours  proceder  a  un  vote  par  appel 
nominal  sur  toutes  les  questions  considerees  comme  impor- 
tantes  pour  la  profession. 

j)  L'ordre  du  jour  des  reunions  du  Conseil  devrait  indiquer  les 
points  pour  lesquels  on  procedera  a  un  vote  par  appel 
nominal. 

k)  Un  vote  par  appel  nominal  devrait  avoir  lieu  pour  toute 
autre  motion  si  un  conseiller  ou  une  conseillere  en  fait  la 
demande  avant  le  debut  du  vote. 
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1)  Lorsqu'un  vote  par  appel  nominal  n'a  pas  ete  demande  pour 
une  certaine  motion,  un  conseiller  ou  une  conseillere  peut 
neanmoins  demander  que  son  vote  soit  consigne  et,  dans  un 
tel  cas,  la  transcription  devrait  mentionner  son  vote  sur  la 
motion  en  question. 

Non-participation  aux  debats  et  au  vote 

m)  Lorsqu'un  conseiller  ou  une  conseillere  demande  que  Ton 
consigne  sa  non-participation  aux  debats  et  au  vote  sur  une 
motion  en  particulier,  sa  non-participation  devrait  etre 
consignee  dans  la  transcription,  meme  si  Ton  n'a  pas 
procede  a  un  vote  par  appel  nominal. 

Noms  des  conseillers  et  conseilleres  quiproposent  ou  appuient 
n)    La  transcription  devrait  mentionner  les  noms  des  conseillers 

et  des  conseilleres  qui  proposent  ou  appuient  une  motion  ou 

un  amendement. 

CONDUITE  PROFESSIONNELLE 

•  Mises  en  demeure 

Le  Comite  a  etudie  la  demande  d'un  avocat  qui  desire  savoir 
si  un  cabinet  peut  remettre  a  son  client  ou  sa  cliente  des  mises  en 
demeure  signees  dans  lesquelles  il  lui  suffirait  d'inserer  le  nom  du 
debit eur  ou  de  la  debitrice  et  la  somme  due.  Le  client  ou  la  cliente 
enverrait  ensuite  la  mise  en  demeure  au  debiteur  ou  a  la  debitrice. 

Le  Comite  a  estime  que  cette  procedure  n'est  pas  conforme  a 
la  Regie  19  et  qu'elle  n'est  pas  acceptable.  Le  Conseil  partage  cet 
avis. 

COMITE  SPECIAL  SUR  L'EQUITE  DANS 
LA  FORMATION  JURIDIQUE  ET  DANS 
L'EXERCICE  DU  DROIT 

Le  Conseil  a  approuve  le  Rapport  du  Comite  special  sur 
requite  dans  la  formation  juridique  et  dans  Texercice  du  droit. 
Ce  rapport  traite  du  role  que  peut  jouer  la  Societe  du  barreau 
pour  encourager  et  aider  a  devenir  avocats  et  avocates  les 
membres  des  groupes  minoritaires  qui  sont  sous-representes 
dans  la  profession  juridique.  En  raison  de  T importance  de  cette 
question,  le  rapport  est  reproduit  integralement  ci-apres. 
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Le  Comite  special  recommande  principalement  dans  son 
rapport  que  la  Societe  reconnaisse  la  diversite  demographique  de 
rOntario  et  s'engage  a  appliquer  le  meme  traitement  et  a  offrir 
les  memes  chances  a  tous  les  residents  et  residentes  de  I'Ontario, 
ainsi  qu'a  constituer  un  comite  permanent  du  Conseil  qui  serait 
appele  Comite  sur  Tequite  dans  la  formation  juridique  et  dans 
Texercice  du  droit. 

Le  nouveau  comite  permanent  aura  pour  tache  de  mettre  en 
oeuvre  les  recommandations  contenues  dans  le  rapport  du 
Comite  special  et  visant  a  accroitre  la  participation  des  minorites 
a  Taide  de  bourses  d'etudes,  de  programmes  et  de  cours  de 
formation. 

RAPPORT  DU  COMITE  SPECIAL  SUR 
L'EQUITE  DANS  LA  FORMATION  JURIDIQUE 
ET  DANS  L'EXERCICE  DU  DROIT 

Le  Comite  special  sur  Tequite  dans  la  formation  juridique  et 
dans  Texercice  du  droit  se  compose  des  membres  suivants: 
Harvey  T.  Strosberg  (president),  Maurice  CuUity,  J.  Robert  S. 
Prichard,  Allan  M.  Rock  et  Anne-Marie  Stewart.  Le  Comite  a 
regu  Taide  d' Edward  Ducharme  et  du  sous-tresorier  Donald 
Crosbie,  qui  ont  assiste  a  ses  reunions  et  participe  activement  a 
ses  deliberations,  ainsi  que  Taide  de  Rosalie  Abella,  qui  a 
examine  le  rapport  et  donne  au  Comite  des  conseils  tres  utiles. 

1 .    MANDAT  DU  COMITE 

La  question  de  la  mise  sur  pied  du  Comite  a  surgi  lors  de  la 
retraite  des  conseillers  et  conseilleres,  en  mai  1989.  A  ce 
moment-la,  les  membres  du  Conseil  ont  reconnu  que  les 
changements  demographiques  qui  se  sont  produits  en 
Ontario,  et  qui  d'ailleurs  se  poursuivront,  ont  fait  naitre  de 
nouveaux  besoins  dont  la  Societe  du  barreau  doit  tenir 
compte. 

Le  Conseil  a  officiellement  cree  un  comite  special  le  27 
octobre  1989,  charge  d'effectuer  une  etude  preliminaire  et 
de  determiner  si  la  Societe  du  barreau,  seule  ou  en  collabora- 
tion avec  d'autres,  devrait  adopter  des  mesures  pour 
encourager  et  aider  a  devenir  avocats  et  avocates  les 
membres  des  groupes  minoritaires  qui  sont  sous-representes 
dans  la  profession  juridique  en  Ontario. 
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Si  de  telles  mesures  etaient  recommandees,  le  Comite 
devrait  alors  en  indiquer  la  nature,  preciser  les  groupes 
cibles,  etablir  les  couts  estimatifs  et  identifier  les  sources 
possibles  de  financement. 

Le  mandat  du  Comite  ne  contient  aucune  definition  de 

Texpression  «groupes  minoritaires»,  et  le  Comite  en  a 

conclu  qu'il  valait  mieux  lui  attribuer  un  sens  large. 

Le  Comite  a  pris  note  du  fait  que  les  avocates  sont 

representees  par  le  Comite  des  femmes  dans  la  profession 

juridique  et  les  francophones  par  le  Comite  des  services  en 

frangais  et  le  Comite  de  la  formation  juridique.  Le  Comite 

reconnait  que  la  Societe  du  barreau  ne  doit  pas  perdre  de  vue 

les  besoins  des  personnes  handicapees,  mais,  aux  fins  du 

present  rapport,  il  a  concentre  son  attention  sur  les 

autochtones  et  les  minorites  visibles. 

Dans  r execution  de  son  mandat,  le  Comite  a  examine 

plusieurs  questions,  notamment  les  suivantes: 

Quels  groupes  minoritaires  sont  sous-representes  a  la 

Societe  du  barreau? 

Dans  quelle  mesure  les  personnes  provenant  de  groupes 
sous-representes  sont-elles  moins  susceptibles  d'aspirer  a 
une  carriere  juridique  en  raison  de  facteurs  qui  ont  pour 
effet  de  les  en  dissuader  et  que  nous  avons  le  pouvoir  de 
reduire  ou  d'eliminer? 

A  quel  niveau  des  programmes  d'enseignement  la  Societe  du 
barreau  peut-elle  intervenir  le  plus  efficacement  pour 
encourager  les  groupes  minoritaires  a  embrasser  la  carriere 
juridique? 

Quels  programmes  visent  les  groupes  minoritaires,  et  la 
Societe  du  barreau  devrait-elle  participer  aux  programmes 
en  question  ou  lancer  ses  propres  programmes? 
De  quelle  fagon  la  Societe  du  barreau  peut-elle  efficacement 
faire  comprendre  aux  membres  des  groupes  sous-represen- 
tes qu'elle  est  tout  a  fait  disposee  a  les  recevoir  dans  la 
profession? 

2.    NECESSITE  D'UN  MANDAT  PLUS  LARGE 

Au  cours  des  echanges  avec  le  Comite,  les  membres  des 
groupes  autochtones  et  des  minorites  visibles  sous-represen- 


tees  etaient  d'avis  qu'un  programme  proactif  ne  constituait 
que  Tune  des  mesures  que  la  Societe  du  barreau  devrait 
prendre.  On  a  demande  que  la  Societe  du  barreau  elabore  et 
adopte  des  lignes  de  conduite  resolument  progressistes  en  ce 
qui  concerne  les  relations  interraciales,  Tacces  des  minorites 
a  la  formation  juridique,  et  enfin  Tequite  en  matiere 
d'emploi. 

Le  Comite  a  done  ete  amene  a  examiner  les  questions 
suivantes: 

Politique  de  la  Societe  du  barreau  sur  Tequite  en  matiere 
d'emploi 

a)  La  Societe  du  barreau  a-t-elle  suffisamment  demontre 
son  engagement  envers  Tequite  en  matiere  d'emploi,  a  la 
fois  au  sein  de  la  Societe  elle-meme  et  dans  la  profes- 
sion? 

b)  Nos  regies  de  conduite  professionnelle  rendent-elles 
suffisamment  compte  de  I'importance  d'une  bonne 
politique  d'equite  en  matiere  d'emploi? 

c)  Quelles  sont  les  autres  mesures  que  la  Societe  du  barreau 
pourrait  prendre  pour  montrer  qu'elle  est  resolue  a 
favoriser  Tequite  en  matiere  d'emploi? 

Fournir  des  services  juridiques  aux  groupes  minoritaires 

La  valeur  de  nos  programmes,  comme  le  Telephone  juridi- 
que et  le  Service  de  reference  aux  avocats,  est  bien  etablie, 
mais  il  faut  tout  de  meme  examiner  les  questions  suivantes: 

a)  Les  avocats  et  avocates  de  TOntario  repondent-ils 
comme  il  faut  aux  besoins  juridiques  des  groupes 
minoritaires? 

b)  La  langue,  les  traditions  ou  la  culture  sont-elles  des 
obstacles  a  la  bonne  qualite  des  services  juridiques  qui 
sont  fournis  aux  groupes  minoritaires? 

c)  Si  de  tels  obstacles  existent ,  comment  peut-on  les  reduire 
ou  les  eliminer? 
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Assurer  aux  minorites  Tacces  a  la  formation  juridique  et 
requite  dans  ce  domaine 

Si  Ton  veut  vraiment  encourager  a  devenir  avocats  et 
avocates  les  membres  des  minorites  qui  sont  sous-represen- 
tees  dans  la  profession  juridique,  il  faut  adapter  le  systeme 
d'enseignement  a  leurs  besoins  particuliers.  Plusieurs  ques- 
tions se  posent  a  cet  egard,  notamment  les  suivantes: 
a)  Les  membres  des  groupes  minoritaires  titulaires  d'un 
diplome  d'etudes  secondaires  qui  s'inscrivent  a  Tuniver- 
site  ou  qui  suivent  des  cours  preparatoires  aux  etudes  de 
droit  sont-ils  en  nombre  suffisant? 


1.  On  a  fait  remarquer  que  la  Loi  federale  sur  I'equite  en  matiere  d'emploi  contient  un 
enonce  tout  a  fait  pertinent  de  I'objet  de  I'equite  en  matiere  d'emploi.  L'article  2  se  lit 
ainsi : 

La  presente  loi  a  pour  objet  de  realiser  I'egalite  en  milieu  de  travail  de  fa?on  que  nul  ne 
se  voit  refuser  d'avantages  ou  de  chances  en  matiere  d'emploi  pour  des  motifs 
etrangers  a  sa  competence  et,  a  cette  fin,  de  corriger  les  desavantages  subis,  dans  le 
domaine  de  I'emploi,  par  les  femmes,  les  autochtones,  les  personnes  handicapees  et  les 
personnes  que  leur  race  ou  leur  couleur  place  parmi  les  minorites  visibles  du  Canada, 
conformement  au  principe  selon  lequel  I'equite  en  matiere  d'emploi  requiert,  outre  un 
traitement  identique  des  personnes,  des  mesures  speciales  et  des  amenagements 
adaptes  aux  differences. 

b)  Les  conditions  d '  admission  aux  ecoles  de  droit  sont-elles 
adapt ees  aux  groupes  minoritaires? 

c)  Existe-t-il,  dans  les  ecoles  de  droit,  des  prejuges  contre 
les  groupes  minoritaires,  que  ce  soit  au  niveau  du 
contenu  des  cours  ou  de  leur  presentation? 

d)  L' organisation  et  le  contenu  du  cours  de  formation 
professionnelle  du  barreau  tiennent-ils  compte  des  inte- 
rets  et  besoins  legitimes  des  groupes  minoritaires? 

3 .    LES  TRAVAUX  DU  COMITE 

Le  Comite  s'est  reuni  a  six  reprises.  Entre  autres,  les 
membres  ont  passe  en  revue  les  documents  et  chiffres 
pertinents,  ont  organise  des  reunions  avec  des  representants 
et  representantes  du  corps  professoral  et  des  etudiants  et 
etudiantes  de  plusieurs  ecoles  de  droit  de  T Ontario,  ont  tenu 
une  seance  speciale  avec  les  doyens  et  doyennes  des  ecoles  de 
droit  et  ont  rencontre  les  representants  et  representantes  de 
plusieurs  groupes,  notamment  le  Conseil  national  des 
Canadiens  d'origine  chinoise. 


Le  8  novembre  1990,  les  membres  du  Comite  ont  egalement 
assiste,  a  Ottawa,  a  une  conference  sur  Tacces  des  minorites 
a  la  formation  juridique  au  Canada.  Cette  conference  etait 
presentee  par  le  Conseil  des  doyens  et  doyennes  des  facultes 
de  droit  du  Canada.  La  conference  a  produit  une  quantite 
appreciable  de  documents  et  d' etudes  statistiques  tres  utiles. 
Les  membres  de  plusieurs  groupes  sous-representes  dans  la 
profession  y  ont  prononce  des  discours  et  participe  a  des 
discussions  de  groupe  et  a  des  ateliers. 
Le  Comite  a  recueilli  toute  Tinformation  possible  afin  de 
bien  comprendre  les  questions  en  jeu  et  la  nature  delicate  de 
ses  interventions. 

ATTITUDES  ET  EXPERIENCES  DES  ECOLES  DE 
DROIT 

Les  doyens  et  doyennes  des  facultes  de  droit  ont  appuye  avec 
enthousiasme  le  projet  de  la  Societe  du  barreau.  Certaines 
ecoles  de  droit  ont  deja  institue  des  programmes  d'equite 
dans  Tenseignement,  afin  d' inciter  les  etudiants  et  etudian- 
tes  issus  des  groupes  minoritaires  a  s'inscrire  et  afin  de  leur 
faciliter  la  tache.  L'Universite  d'Ottawa  a  engage  un 
directeur  de  Tequite  dans  Tenseignement,  dont  la  tache 
consiste  a  favoriser  le  recrutement  d' etudiants  et  d'etudian- 
tes  issus  des  groupes  minoritaires  et  a  conseiller  les  etudiants 
et  etudiantes  et  les  professeurs  et  professeures  sur  les  fagons 
d'aborder  les  problemes  propres  a  cette  categoric  d' etu- 
diants et  d' etudiantes. 

Les  ecoles  de  droit  ont  fait  etat  d' experiences  quelque  peu 
differentes  dans  leurs  efforts  pour  encourager  et  integrer  les 
membres  des  groupes  sous-representes,  mais  elles  ont  pu 
s' entendre  sur  une  constat ation  d'ordre  general.  Hormis  le 
cas  particulier  des  Indiens  et  Indiennes  inscrits  (qui  resol- 
vent une  aide  du  gouvernement  federal),  les  membres  des 
groupes  minoritaires  connaissent  presque  toujours  des 
problemes  financiers  plus  graves  que  ceux  de  Tensemble  des 
etudiants  et  etudiantes. 

Si  Ton  en  croit  T experience  des  ecoles  de  droit,  les  besoins 
des  etudiants  et  etudiantes  autochtones  et  des  etudiants  et 
etudiantes  provenant  des  minorites  visibles  sont  souvent  tres 
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differents  d'un  groupe  a  un  autre,  et  il  se  pourrait  que  Ton  se 
heurte  a  une  resistance  marquee  si  Ton  tentait  de  les  grouper 
en  vue  de  faciliter  rapplication  des  programmes  d'aide. 
Les  doyens  et  doyennes  des  facultes  de  droit  ont  propose  que 
chaque  ecole  de  droit  elabore  ses  propres  programmes 
d'equite  dans  Tenseignement,  en  affirmant  qu'une  telle 
strategie  multiplierait  les  experiences  et  repondrait  davan- 
tage  aux  besoins  particuliers  des  minorites. 
Au  cours  des  debats  avec  les  doyens  et  doyennes  des  facultes 
de  droit,  on  a  mentionne  que,  outre  le  cout  tres  eleve  des 
etudes  en  droit,  les  membres  des  groupes  sous-representes 
doivent  surmonter  une  autre  difficulte,  celle  de  se  trouver  un 
emploi  d'ete  et  un  poste  de  stagiaire.  On  a  pense  que  les 
membres  des  groupes  minoritaires  seraient  plus  nombreux  a 
s'inscrire  dans  les  ecoles  de  droit  s'ils  etaient  assures  que  la 
Societe  du  barreau  les  aider  ait  a  trouver  de  T  emploi. 

5.    ATTITUDES  ET  EXPERIENCES  DES  ETUDIANTS  ET 
ETUDIANTES  DES  MINORITES  VISIBLES 

Comme  on  Pa  mentionne  precedemment,  le  Comite  a 
rencontre  des  etudiants  et  etudiantes  provenant  des  minori- 
tes visibles  qui  frequentent  les  ecoles  de  droit  de  TOntario. 
Le  Comite  leur  a  demande  de  parler  franchement  de  leurs 
experiences,  en  particulier  de  leurs  difficultes. 
Plusieurs  de  ces  problemes  sont  tout  simplement  les  memes 
que  ceux  de  toute  personne  fraichement  arrivee  a  T  ecole  de 
droit.  Toutefois,  dans  le  cas  des  autochtones  et  des  minorites 
visibles,  ils  prennent  une  ampleur  considerable.  Des  choses 
simples  comme  s'orienter  dans  la  ville,  trouver  un  logement 
convenable  ou  un  emploi  a  temps  partiel,  ou  bien  ameliorer 
son  aptitude  a  communiquer  ou  d'autres  aptitudes  au 
niveau  de  celles  de  ses  confreres,  posent  des  problemes 
particuliers  a  Tetudiant  ou  I'etudiante  qui  vient  de  loin  pour 
s'inscrire  dans  une  ecole  de  droit  de  T Ontario. 
On  a  aussi  evoque  le  fait  que  les  programmes  d'etude  des 
ecoles  de  droit  et  de  la  Societe  du  barreau  font  peu  cas  de  la 
realite  propre  aux  minorites.  On  a  donne  I'exemple  des 
cours  de  droit  constitutionnel  qui  ne  font  aucune  mention 
des  droits  des  autochtones  ou  qui  traitent  le  sujet  de  fagon 
super ficielle  comme  s'il  n'avait  pas  d' importance. 
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6.    LES  CHIFFRES:  LA  PROFESSION  REFLETE-T-ELLE 
LA  REALITE  DEMOGRAPHIQUE  DE  L'ONTARIO 

L' analyse  qui  suit  est  extraite  en  partie  des  donnees  du 
recensement  de  1986  pour  la  population  active  agee  de 
15  ans  ou  plus^.  Bien  que  le  Comite  ne  disposat  pas  des 
chiffres  de  la  representation  effective  de  ces  groupes  dans  la 
profession  juridique  en  Ontario,  les  faits  Tout  amene  a 
conclure  a  Texistence  de  cas  manifestes  de  sous-representa- 
tion. 

Le  Comite  desire  souligner  que,  pour  plusieurs  raisons,  de 
nombreuses  personnes  faisant  partie  des  groupes  autoch- 
tones  ou  des  minorites  visibles  peuvent,  bien  que  residant  en 
Ontario,  ne  pas  etre  comptees  dans  les  chiffres  suivants  de  la 
population  ou  de  la  population  active.  Les  chiffres  indiques 
ci-apres  sont  done  certainement  inferieurs  a  la  realite.  On 
pent  etre  certain  d'une  chose:  ces  chiffres  constituent  des 
minimums. 


1 .   Donnees  fournies  par  le  ministere  des  Affaires  civiques  de  I'Qntario. 


Nombre  d'avo- 

Nombre 

cats  qui  doivent 

Pourcentage 

d'avocats 

etre  inscrits  au 

de  la  popula- 

requis pour 

tableau  chaque 

tion  ou  de  la 

obtenir  une 

annee  pour  que 

population 

representa- 

la representation 

active  de 

tion  propor- 

proportionnelle 

rOntario 

tionnelle 

soit  maintenue 

Peuples  autochtones 

1,9% 

427 

21 

Minorites  visibles 

8,6<7o 

1,938 

95 

Noirs 

2,2%* 

495 

24 

Chinois 

1,7%* 

382 

19 

Indo-pakistanais 

1,4%* 

315 

15 

*I1  s'agit  du  pourcentage  de  la  population  active,  non  de  la  population  totale 
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Dans  I'etude  intitulee  ** Access  to  Legal  Education  in 
Canada,  Databook  1990",  Brian  M.  Mazer  et  M.  Samantha 
G.  Peeris  ont  recueilli  des  chiffres  indiquant  la  proportion 
des  minorites  et  des  peuples  autochtones  dans  la  profession 
juridique  au  Canada^.  Mazer  et  Peeris  ont  calcule  que,  en 
Ontario,  meme  si  8  pour  cent  de  la  population  adulte  se 
compose  de  membres  des  minorites  visibles,  celles-ci  ne 
representent  que  3,2  pour  cent  de  la  profession  juridique. 
De  la  meme  fagon,  les  peuples  autochtones  representent  1,5 
pour  cent  de  la  population  adulte  de  la  province,  mais  ils 
n'accaparent  que  0,8  pour  cent  de  la  profession  juridique^. 

2.  Aux  fins  de  I'etude,  les  autochtones  comprennent  les  Inuit,  les  Indiens  inscrits,  les 
Indiens  non  inscrits  et  les  Metis,  La  categoric  des  minorites  visibles  se  compose  de  dix 
origines  ethniques,  savoir:  les  Noirs,  les  Indo-Pakistanais,  les  Chinois,  les  Coreens,  les 
Japonais,  les  personnes  originaires  de  I'Asie  du  Sud-Est,  les  Philippins,  les  personnes 
originaires  des  autres  Ties  du  Pacifique,  celles  qui  viennent  de  I'Asie  occidentale  et  du 
Proche-Orient,  et  enfin  les  Latino- Americains. 

3.  L'etude  de  Mazer  et  Peeris  a  ete  preparee  en  vue  de  la  Conference  sur  I'acces  des 
minorites  a  la  formation  juridique  au  Canada.  Cette  conference,  organisee  par  le 
Conseil  des  doyens  et  doyennes  des  facultes  de  droit  du  Canada,  s'est  tenue  a  I'ecole  de 
droit  de  I'Universite  d'Ottawa  le  8  novembre  1990. 

7.  FINANCEMENT 

Le  Comite  exprime  la  ferme  opinion  qu*il  est  indispensable 
de  puiser  dans  le  Fonds  d' administration  general  de  la 
Societe  pour  appuyer  financier ement  les  programmes  d'en- 
seignement  et  les  programmes  d'equite  en  matiere  d'emploi 
qui  s'adressent  aux  autochtones  et  aux  minorites  visibles,  si 
Ton  veut  aj outer  foi  aux  declarations  de  principe  de  la 
Societe  et  si  Ton  veut  demontrer  que  la  Societe  est  resolue  a 
appHquer  les  programmes  en  question. 

Vu  que  le  budget  ne  prevoit  dans  Texercice  en  cours  aucune 
somme  pour  la  mise  en  oeuvre  de  ce  rapport,  le  Comite 
constate  qu'il  faudra  au  debut  compter  sur  d' autres  sources 
de  financement.  Le  Comite  croit  que  les  membres  de  la 
Societe  du  barreau  pourraient  apporter  une  contribution 
notable  dans  la  mise  en  oeuvre  et  TappHcation  des  program- 
mes tout  simplement  en  offrant  aux  etudiants  et  etudiantes 
autochtones  et  aux  etudiants  et  etudiantes  issus  des  minori- 
tes visibles  des  possibilites  d'emploi  comme  clercs,  stagiaires 
et  avocats  et  avocates. 


Le  Comite  croit  egalement  que  Toil  pourrait  mettre  le 
secteur  prive  a  contribution  si  on  lui  proposait  un  plan  bien 
structure,  propre  a  encourager  les  autochtones  et  les  mem- 
bres  des  minorites  visibles  a  embrasser  la  profession  juridi- 
que.  On  pourrait  aussi  obtenir  des  subventions  des  gouver- 
nements  federal  et  provincial. 

Le  Comite  croit  savoir  que  la  maison  Butterworths  s'est 
engagee  a  mettre  la  somme  de  10  000  $,  pour  chacune  des 
cinq  prochaines  annees,  a  la  disposition  de  la  Societe  du 
barreau,  pour  qu'elle  la  distribue  sous  forme  de  bourses 
d' etudes.  Cette  somme  pourrait  servir  a  financer  une  partie 
des  programmes. 

CONCLUSIONS 

Le  Comite  en  est  arrive  aux  conclusions  suivantes: 

La  Societe  du  barreau  devrait  etablir  un  programme  suscep- 
tible d' encourager  a  devenir  avocats  et  avocates  les 
autochtones  et  les  membres  des  minorites  visibles,  groupes 
actuellement  sous-representes  dans  la  profession  juridique 
en  Ontario. 

Le  programme  devrait  se  composer  d' elements  qui,  d'une 
part,  relevent  de  la  seule  responsabilite  de  la  Societe  du 
barreau  et,  d' autre  part,  resultent  d'une  collaboration  avec 
les  ecoles  de  droit  et  les  divers  groupes  autochtones  et 
minorites  visibles. 

La  mobiHsation  des  membres  de  la  Societe  pourrait  se 
reveler  un  excellent  moyen  de  faciHter  T  application  du 
programme. 

Le  programme  sera  bien  accepte  si  la  Societe  s 'engage  a  y 
consacrer  des  sommes  import  antes,  qu'elle  puiserait  dans 
son  Fonds  d' administration  general.  A  cette  fin,  la  Societe 
pourrait  utiliser  le  Fonds  d' administration  general  pour 
constituer  un  fonds  de  dotation  reserve  a  ce  programme;  ce 
mode  de  financement  a  long  terme  semblerait  le  meilleur. 
La  Societe  du  barreau  devrait  prioritairement  elaborer  et 
pubher  des  lignes  de  conduite  beaucoup  plus  precises  sur 
requite  en  matiere  d'emploi. 

II  faut  etabhr  un  mecanisme  plus  efficace  d'information  du 
public  si  Ton  veut  faire  connaitre  notre  projet  aux  groupes 
minoritaires. 
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9.  RECOMMANDATIONS 

La  Societe  du  barreau  devrait  adopter  officiellement  une 
ligne  de  conduite  selon  laquelle  elle-meme  et  ses  membres 
reconnaissent  la  diver  site  de  notre  coUectivite,  et  elle  devrait 
s' engager  a  traiter  sur  un  pied  d'egalite  tous  les  residents  et 
residentes  de  T Ontario.  En  enterinant  le  present  rapport,  la 
Societe  du  barreau  reconnaitra  son  devoir  de  diriger  la 
profession  d'une  maniere  socialement  responsable,  et  de 
veiller  a  ce  que  les  membres  des  groupes  autochtones  et  des 
minorites  visibles  participent  a  la  prestation  et  a  Tutilisation 
des  services  juridiques. 

Un  comite  permanent,  que  Ton  appellera  le  Comite  sur 
requite  dans  la  formation  juridique  et  dans  Texercice  du 
droit,  devrait  etre  etabli  pour  voir  a  la  mise  en  oeuvre  du 
present  rapport.  II  devra  chaque  annee  faire  rapport  au 
Conseil  sur  les  progres  accomplis  en  ce  sens,  en  s'interessant 
particulierement  a  la  formation  et  a  Temploi  des  autoch- 
tones et  des  membres  des  minorites  visibles  ainsi  qu'aux 
services  qui  leur  sont  offerts.  Le  Comite  constituerait 
notamment  un  point  de  contact  a  la  Societe  du  barreau,  en 
veillant  a  ce  qu'il  soit  facile  d'acces.  Ainsi,  les  personnes  ou 
groupes  representant  les  minorites  pourront,  s'ils  le  desi- 
rent,  faire  part  a  la  Societe  du  barreau  de  leurs  observations 
sur  les  problemes  qui  se  presenteront. 
Le  Comite  devrait  envisager  d'elargir  la  portee  du  present 
rapport  de  fagon  a  ce  qu'il  englobe  les  besoins  des  personnes 
handicapees,  et  il  devrait  faire  des  recommandations  en 
consequence. 

La  Societe  du  barreau  devrait,  en  collaboration  avec  les 
ecoles  de  droit,  mettre  au  point  des  strategies  destinees  a 
interesser  aux  etudes  de  droit  les  peuples  autochtones  et  les 
minorites  visibles  qui  sont  sous-representes  dans  la  profes- 
sion juridique.  Cette  strategic  devra  offrir  aux  etudiants  et 
etudiantes  un  reseau  efficace  de  soutien,  notamment  finan- 
cier, durant  les  etudes  de  droit  proprement  dites,  durant  le 
cours  de  formation  professionnelle  et  durant  les  premieres 
annees  d'exercice.  Ce  soutien  prendra  les  formes  suivantes: 

a)  bourses  d'etudes  ou  prets; 


b)  designation,  par  les  cabinets  d'avocats  ou  les  associa- 
tions juridiques,  de  tuteurs  et  tutrices  ou  de  conseillers  et 
conseilleres  qui  fourniront  conseils  et  soutien  moral  aux 
etudiants  et  etudiantes  durant  leurs  etudes; 

c)  dispositions  favorisant  le  placement  des  etudiants  et 
etudiantes  comme  clercs  ou  comme  stagiaires;  et 

d)  aide  dans  la  recherche  d'un  emploi  durant  les  deux 
annees  qui  suivent  T  admission  au  barreau. 

On  devrait  trouver  des  moyens  pour  informer  les  autoch- 
tones  et  les  membres  des  minorites  visibles  que  la  Societe  du 
barreau  est  resolue  a  instaurer  une  plus  grande  equite  de 
representation  pour  ces  groupes  dans  la  profession  juridi- 
que.  La  Societe  du  barreau  devrait  engager  un  dialogue 
efficace  des  que  possible  avec  les  chefs  de  file  de  la 
coUectivite  afin  de  bien  faire  ressortir  T importance  que  la 
Societe  attache  a  la  participation  de  ces  groupes  a  la 
profession. 

La  Societe  du  barreau  devrait  exercer  un  role  preponderant 
dans  la  communaute  juridique  de  TOntario  en  reperant  et, 
le  cas  echeant,  en  harmonisant  les  activites  des  programmes, 
des  organisations  et  des  autres  ressources  susceptibles 
d' aider  les  etudiants  et  etudiantes  autochtones  et  les  mem- 
bres des  minorites  visibles  durant  leurs  etudes  et  durant  leurs 
premieres  annees  d'exercice.  Essentiellement,  la  Societe  du 
barreau  devrait  faire  office  de  point  de  convergence,  a  la 
fois  pour  les  problemes  et  les  solutions,  en  ce  qui  concerne 
les  etudes  de  droit  et  les  activites  professionnelles  des 
autochtones  et  des  membres  des  minorites  visibles. 
La  somme  de  10  000  $  offerte  par  la  maison  Butterworths 
pour  chacune  des  cinq  prochaines  annees  devrait  etre 
affectee  au  paiement  de  bourses  d' etudes  pour  les  autoch- 
tones et  les  membres  des  minorites  visibles. 
On  devrait  demander  aux  associations  juridiques  et  aux 
cabinets  d'avocats  d'appuyer  ce  programme  en  offrant  des 
emplois  et  en  assignant  des  tuteurs  et  tutrices  qui  prodigue- 
ront  conseils  et  encouragements. 

II  faudrait  attribuer  au  Comite  un  budget  de  20  000  $  pour 
couvrir  les  couts  qu'il  devra  assumer  dans  Texecution  de  son 
mandat. 
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Avant  la  mise  en  oeuvre  des  propositions  faites  dans  le 
present  rapport,  le  Comite  devrait  preparer  une  analyse 
couts-avantages  couvrant  une  periode  de  trois  a  cinq  ans, 
puis  faire  une  analyse  plus  detaillee  du  financement  de  ce 
programme  par  la  Societe  du  barreau  et  du  financement 
provenant  d'entreprises  ou  d'autres  commanditaires.  Cette 
etude  devrait  examiner  le  cout  d'etablissement  d'un  fonds 
de  dotation  et  expliquer  le  mode  de  fonctionnement  de  ce 
fonds. 

La  Societe  du  barreau  devrait  adopter  officiellement  un 
plan  d'equite  en  matiere  d'emploi  pour  les  membres  de  son 
personnel  et  s' assurer  que  ses  pratiques  en  matiere  d'emploi 
et  d'avancement  sont  conformes  au  plan. 
II  y  aurait  lieu  de  modifier  les  regies  de  conduite  profession- 
nelle  pour  obliger  les  membres  de  la  Societe  du  barreau  a 
observer  les  principes  dont  se  reclame  la  Societe  du  barreau 
en  ce  qui  concerne  Tequite  de  traitement  et  Tegalite  des 
chances.  Le  Comite  de  conduite  professionnelle  devrait 
examiner  et  recommander  les  changements  pertinents  a 
apporter  aux  regies. 

La  Societe  du  barreau  devrait  elaborer  des  strategies 
permettant  de  communiquer  en  plusieurs  langues  informa- 
tion sur  les  services  juridiques  existants,  aux  groupes 
minoritaires  de  toute  la  province  et  permettant  aussi  de 
reperer  et  de  surmonter  les  obstacles  qui  empechent  la 
prestation  efficace  de  services  juridiques  aux  groupes  en 
question. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


March  28th,  1991 

ELECTION  OF  BENCHER 

Vern  Krishna  of  Ottawa  was  elected  to  fill  the  vacancy 
caused  by  the  appointment  of  the  Honourable  Bruce  Noble  to 
the  Ontario  Court  of  Justice  (General  Division). 

DISCIPLINE  COMMITTEE 

•Designated  Parties 

Convocation  approved  a  recommendation  of  the  DiscipHne 
Committee  estabhshing  a  system  whereby  the  Law  Society  will 
keep  designated  members  within  law  firms  informed  of  on-going 
Society  matters  involving  members  of  their  firms.  The  procedure 
was  developed  following  requests  from  firms  that  they  be  kept 
informed  of  disciphne,  complaints  and  audit  investigations 
involving  members  of  their  firms.  The  program  will  operate 
under  the  following  guidehnes: 

1 .  The  profession  shall  be  advised  that  the  Law  Society  is 
prepared,  at  the  request  of  firms  and  on  a  voluntary 
basis,  to  estabhsh  an  internal  mechanism  whereby 
designated  members  of  law  firms  will  be  notified  of  the 
existence  of  activity  in  one  or  more  of  the  Society's 
various  departments  regarding  one  of  its  members. 

2.  The  main  purpose  of  the  program  is  to  assist  firms  in 
managing  their  affairs. 

3.  Firms  will  provide  the  Society  with  the  name  of  the 
designated  member  and  of  an  alternate  so  the  latter 
may  be  contacted  in  the  event  the  former  is  the  subject 
of  some  form  of  Law  Society  activity. 

4.  The  designated  member  will  be  notified  of  matters  such 
as  complaints,  audit  investigations,  disciphne  matters, 
E  &  O  claims,  non-payment  of  fees  and  levies,  non-fil- 
ing of  Forms  2/3. 
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5.  ^^Notification"  will  consist  of  the  Society  advising  the 
designated  member  of  the  existence  of  a  complaint, 
claim,  etc.,  particulars  of  which  have  been  sent  to  the 
member  who  is  the  subject  of  the  complaint,  etc.  The 
Society  will  only  provide  details  of  the  matter  to  the 
designated  member  if  the  subject  member  expressly 
consents. 

6.  Firms  will  be  required  to  advise  the  Society  of  any 
changes  to  their  firm's  structure  that  may  affect  the 
operation  of  this  procedure. 

7 .  Firms  would  not  be  charged  any  fee  for  participating  in 
the  program. 

8.  The  procedure  will  operate  on  a  trial  basis  for  a  period 
of  twelve  months. 

As  soon  as  the  necessary  administrative  structure  has  been 
put  in  place,  a  notice  will  be  placed  in  the  Ontario  Reports 
inviting  firms  to  participate  in  the  program. 

WOMEN  IN  THE  LEGAL  PROFESSION 

The  Women  in  the  Legal  Profession  Committee  has  for 
some  months  been  considering  the  problem  of  sexual  harassment 
in  the  legal  profession.  The  Committee  is  working  toward 
developing  a  model  sexual  harassment  policy  for  use  by  the 
profession  and  as  a  first  step  has  had  research  done  into  the  law. 
Convocation  authorized  pubhcation  of  the  statement  of  the  law 
which  is  set  out  below: 

SEXUAL  HARASSMENT  PROJECT 

GENERAL  INTRODUCTION  TO  THE  PROJECT 
In  1990,  the  Pohcy  Section  of  the  Discipline  Committee  of 
the  Law  Society,  responding  to  the  1989  report  by  Fiona  Kay, 
Women  in  the  Legal  Profession,  appointed  a  subcommittee  to 
consider  sexual  harassment  as  a  discipline  issue.  As  a  result  of 
this  initiative,  it  was  agreed  that  the  Women  in  the  Legal 
Profession  Committee  should  develop  a  pohcy  statement  for  the 
profession,  addressing  the  issue  of  sexual  harassment. 

At  the  same  time,  the  Law  Society  commenced  work  upon  a 
personnel  policy,  for  its  own  staff.  The  pohcy  was  to  address  the 
issue  of  sexual  harassment.  The  advice  of  the  Women  in  the  Legal 
Profession  Committee  was  sought. 
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The  Women  in  the  Legal  Profession  Committee  decided  to 
combine  these  separate  initiatives.  They  constitute  the  original 
elements  of  the  ''Sexual  Harassment  Project*'  under  which  the 
Committee  plans  to  prepare  a  series  of  documents  for  distribu- 
tion to  the  profession. 

To  assist  the  Committee  in  its  preparation  of  the  initial 
documents,  Helen  Sava  was  hired  to  undertake  research.  The 
Committee  wishes  to  acknowledge  her  assistance. 

In  developing  a  statement  of  policy,  it  became  apparent  that 
an  important  first  step  would  be  to  prepare  a  review  of  Canadian 
law  on  the  subject.  The  series  therefore  begins  with  * 'Sexual 
Harassment  in  the  Workplace:  A  Review  of  the  Law  in  Canada.' ' 

An  issue  that  needs  to  be  addressed: 

Estimates  of  the  incidence  of  sexual  harassment  in  the 
workplace  differ  widely.  Several  studies  of  employed  women 
have  been  conducted  in  recent  years.  The  proportion  of  women 
reporting  sexual  pressures  and  intimidation  on  the  job  ranged 
from  a  low  of  42%  to  a  high  of  70%.  Even  if  the  lower  figure  is 
the  more  accurate  estimate,  these  reports  suggest  that  sexual 
harassment  is  a  widespread  phenomenon:  Arjun  P.  Aggarwal, 
Sexual  Harassment  in  the  Workplace  (Toronto:  Butterworth, 
1987)  at  191. 

Freedom  from  sexual  harassment  is  a  human  right.  In 
Ontario,  an  infringement  of  this  right  is  an  offence  under  the 
Human  Rights  Code. 

An  employer  who  directly  violates  an  employee's  right  to  be 
free  of  sexual  harassment  will  be  directly  Uable.  An  employer 
may  also  be  liable  where  the  right  is  infringed  by  an  employee 
who  is  part  of  the  "directing  mind"  of  a  corporation.  Recently, 
however,  there  has  been  an  increasing  body  of  caselaw  holding 
employers  Hable  for  the  behaviour  of  employees  who  are  not  part 
of  the  "directing  mind". 

As  another  indication  of  this  trend,  the  Committee  notes 
certain  amendments  to  the  Canadian  Human  Rights  Act  in  1988. 
Under  this  statute,  an  employer  may  now  be  liable  for  acts  of 
sexual  harassment  committed  by  an  employee,  unless  it  can  be 
shown  that  the  employer  exercised  due  diligence  to  prevent  the 
commission  of  such  acts. 
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Many  lawyers  are  employers.  Developments  in  the  law 
suggest  that  they  may  find  themselves  Uable  for  acts  of  sexual 
harassment  committed  by  their  employees.  The  Committee 
considers  it  important  to  alert  the  profession  to  the  types  of 
conduct  that  may  constitute  sexual  harassment  and  to  suggest 
steps  that  can  be  taken  by  lawyers,  as  employers,  to  meet  their 
obligations  in  this  matter. 

Documents  currently  available: 

* 'Sexual  Harassment  in  the  Workplace:  A  Review  of  the 
Law  in  Canada''  (Research  current  to  January  31, 1991). 

Documents  under  consideration: 

**Model  PoHcy  Statement  Regarding  Sexual  Harassment  in 
the  Workplace" 

Brochure  outHning  the  main  elements  of  a  pohcy  on  sexual 
harassment. 

SEXUAL  HARASSMENT  IN  THE  WORKPLACE: 

A  REVIEW  OF  THE  LAW  IN  CANADA 
(RESEARCH  CURRENT  TO  JANUARY  31,  1991) 

INTRODUCTION 

Freedom  from  sexual  harassment  is  a  human  right  declared 
by  the  Human  Rights  Code,  S.O.  1981,  c.  53,  as  amended  (the 
Code).  Sexual  harassment  therefore  infringes  the  Code  and  is  an 
offence  rendering  the  *'harasser"  liable  to  penalty  (ss.8,  43). 
'^Harassment"  is  defined  in  subsection  9(f)  to  mean: 
engaging  in  a  course  of  vexatious  comment  or  conduct  that 
is  known  or  ought  reasonably  to  be  known  to  be  unwel- 
come. 

SEXUAL  HARASSMENT  IN  THE  WORKPLACE  IS 
CLEARLY  PROHIBITED 

The  following  rights  set  out  in  subsections  6(2),  6(3)(a)  and 
6(3)(b)  of  the  Code  directly  address  the  issue  of  sexual  harass- 
ment in  the  workplace. 
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A.  The  employee 's  right  to  freedom  from  sexual  harassment  in 
the  workplace 

Subsection  6(2)  declares: 
Every  person  who  is  an  employee  has  a  right  to  freedom 
from  harassment  in  the  workplace  because  of  sex  by  his  or 
her  employer  or  agent  of  the  employer  or  by  another 
employee. 

It  is  important  to  note  that  this  right  exists  even  where  there 
are  no  adverse  employment  consequences  for  the  person  who 
resists  the  harassment. 

B.  Every  person 's  right  to  freedom  from  sexual  solicitation  by 
persons  in  a  position  to  confer  or  deny  a  benefit 
Subsection  6(3)  declares: 

Every  person  has  a  right  to  be  free  from, 

(a)  a  sexual  soHcitation  or  advance  made  by  a  person  in  a 
position  to  confer,  grant  or  deny  a  benefit  or  advancement 
to  the  person  where  the  person  making  the  solicitation  or 
advance  knows  or  ought  reasonably  to  know  that  it  is 
unwelcome;  or 

(b)  a  reprisal  or  a  threat  of  reprisal  for  the  rejection  of  a 
sexual  soHcitation  or  advance  where  the  reprisal  is  made  or 
threatened  by  a  person  in  a  position  to  confer,  grant  or  deny 
a  benefit  or  advancement  to  the  person. 

Paragraph  (a)  declares  the  right  even  in  situations  where 
there  are  no  adverse  employment  consequences  for  a  person  who 
rejects  the  sexual  soHcitation  or  advance.  Under  paragraph  (b)  a 
separate  violation  of  the  Code  occurs  where  a  reprisal  is  made,  or 
threatened,  for  rejection  of  a  sexual  soHcitation. 

SEXUAL  HARASSMENT  IS  SEX  DISCRIMINATION 

Subsection  4(1)  of  the  Code  declares: 
Every  person  has  a  right  to  equal  treatment  with  respect  to 

employment  without  discrimination  because  of  ...  sex  

Although,  on  the  face  of  it,  the  wording  of  subsection  4(1) 
does  not  expressly  equate  sexual  harassment  with  discrimina- 
tion, it  is  now  settled  law  in  Canada  that  sexual  harassment  of  an 
individual  can  constitute  discrimination  on  the  basis  of  sex. 
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This  point  of  law  was  established  by  the  Supreme  Court  of 
CansLda  in  Janzen  v.  Platy  Enterprises  Ltd.  etal.,  [1989]  1  S.C.R. 
1252.  The  case  concerned  subsection  6(1)  of  the  Manitoba 
Human  Rights  Act,  S.M.  1974,  c.  65,  as  amended.  The 
subsection  guaranteed  every  person  the  right  of  equahty  of 
opportunity  in  respect  of  occupation  or  employment  and 
declared  that  no  employer,  and  no  person  acting  on  behalf  of  an 
employer,  **shall  discriminate"  against  a  person  in  respect  of 
occupation  or  employment  **because  of  the  ...  sex  ...  of  that 
person." 

The  subsection  did  not  stipulate  that  sexual  harassment 
constituted  discrimination  on  the  basis  of  sex:  in  this  respect  it 
was  similar  to  subsection  4(1)  of  the  Ontario  Code.  Nevertheless, 
the  Supreme  Court  held  unanimously  that  the  sexual  harassment 
of  two  female  employees  by  a  male  co-worker  constituted 
discrimination  on  the  basis  of  sex"  contrary  to  subsection  6(1) 
of  the  Manitoba  Human  Rights  Act.  Both  the  employer  and  the 
male  co-worker  were  held  Hable. 

SEXUAL  HARASSMENT  IS  AN  ABUSE  OF  POWER 

Chief  Justice  Dickson  suggests  in  Janzen  that  sexual 
harassment  involves  using  a  position  of  power  to  import  sexual 
requirements  into  the  workplace.  His  broad  definition  of  sexual 
harassment  suggests  that  **an  abuse  of  both  economic  and  social 
power"  is  involved  {supra y  at  1284). 

It  seems  clear  that,  in  defining  sexual  harassment  as  an 
abuse  of  power.  Chief  Justice  Dickson  was  not  referring  only  to 
the  formal  power  which  an  employer  may  be  said  to  have  in 
respect  of  an  employee.  In  his  judgment  (at  1280)  he  quotes  from 
Arjun  P.  Aggarwal's  text.  Sexual  Harassment  in  the  Workplace 
(Toronto:  Butterworth,1987  at  1)  in  which  power  relationships 
are  analyzed  in  a  socially  reahstic  manner: 

Sexual  harassment  is  a  complex  issue  involving  men  and 
women,  their  perceptions  and  behaviour  and  the  social 
norms  of  the  society.  Sexual  harassment  is  not  confined  to 
any  one  level,  class  or  profession... Sexual  harassment  may 
be  an  expression  of  power  or  desire  or  both.  Whether  it  is 
from  supervisors,  co-workers  or  customers,  sexual  harass- 
ment is  an  attempt  to  assert  power  over  another  person. 

Sexual  harassment  is  any  sexually-oriented  practice 
that  endangers  an  individual's  continued  employment, 
negatively  affects  his/her  work  performance,  or  under- 
mines his/her  sense  of  personal  dignity... (Italics  added.) 
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It  was  in  the  context  of  an  abuse  of  power  that  Chief  Justice 
Dickson  (at  1284)  described  sexual  harassment  as  **a  demeaning 
practice,  one  that  constitutes  a  profound  affront  to  the  dignity  of 
the  employees  forced  to  endure  it/'  He  continued:  sexual 
harassment  in  the  workplace  attacks  the  dignity  and  self-respect 
of  the  victim  both  as  an  employee  and  as  a  human  being." 

TYPES  OF  BEHAVIOUR  WHICH  HAVE  BEEN  HELD  TO 
CONSTITUTE  SEXUAL  HARASSMENT 

The  following  is  a  non-exhaustive  Hst  of  the  types  of 
behaviour  that  have  been  held  to  constitute  sexual  harassment. 

(a)  Sexual  assault: 

Gervais  v.  Canada  (Agriculture  Canada)  (Can.  1988), 
9  C.H.R.R.  D/5002,  88  C.L.L.C.  17,014 
(Cdn.H.R.Rev.Trib.) 

(b)  Unwanted  touching  or  patting: 

Cuffv,  Gypsy  Restaurant  (Ont.1987),  8  C.H.R.R. 
D/3972  (Ont.Bd.Inq.) 

Sharp  V.  Seasons  Restaurant  {OntA9S7),  8  C.H.R.R. 
D/4133  (Ont.Bd.Inq.) 

Green  v.  709637  Ontario  Inc.  (Ont.1987),  9 
C.H.R.R.  D/4749  (Ont.Bd.Inq.) 

(c)  Leering: 

Webb  V.  Cyprus  Pizza  (B.C.  1985),  6  C.H.R.R. 
D/2794  (B.C.H.R.C.) 

Ostifichuk  and  Corrington  v.  C.A.M.  Janitorial  Ltd, 
(Man.1986),  7  C.H.R.R.  D/3331  (Man.Bd.of 
Adjud.) 

Huhn  V.  Hunter's  Haus  of  Burgers  (B.C.  1987),  8 
C.H.R.R.  D/4157  (B.C.H.R.C.) 

(d)  Sexually  suggestive  gestures: 

Sharp  V.  Seasons  Restaurant,  supra 

(e)  Demands  for  sexual  favours: 

Cuffv,  Gypsy  Restaurant,  supra 
Green  v.  709637  Ontario  Inc.,  supra 
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(f)  Derogatory  or  degrading  remarks  directed  toward 
members  of  one  sex  or  one  sexual  preference  group 
(usually  women  and  homosexuals): 

Haightv.  W,W.G.  Management  Inc.  (B.C.  1989),  11 
C.H.R.R.  D/124  (B.C.H.R.C.) 
Bauer  v.  Crossroads  Family  Restaurant  Ltd. 
(Sask.1988),  9  C.H.R.R.  D/4951  (Sask.Bd.Inq.) 

(g)  Repeated  offensive  sexual  flirtations;  advances; 
propositions: 

Webby  supra 
Ostifichuk,  supra 
Huhn,  supra 

(h)  Verbal  threats  or  abuse: 

Noffke  V.  McClaskin  Hot  House  (Ont.1990),  11 
C.H.R.R.  D/407  (Ont.Bd.Inq.) 

(i)  Inquiries  or  comments  about  an  individual's  sex  Hfe: 

Cuff,  supra 
Noffke,  supra 

(j)  Sexually  degrading  words  used  to  describe  an  individ- 
ual: 

Philpot  V.  Royal  Canadian  Legion  (B.C.  1987),  8 

C.H.R.R.  D/4308  (B.C.H.R.C.) 
(k)  Sexist  jokes  causing  embarrassment: 

Cait heart  v.  Kareena  Services  (B.C.  1987),  8 

C.H.R.R.  D/3655  (B.C.H.R.C.) 
(1)    The  displaying  of  sexually  offensive  material: 

Quebec  (Commission  des  droits  de  la  personne)  c. 

Linardakis  et  al.  (1990),  3  C.C.L.T.  (2d)  216  (Cour 

du  Quebec). 

Determining  the  boundary  between  harassment  and  mere 
bad  taste,  unwelcome  social  initiatives,  unappreciated  but 
legitimate  criticism,  and  so  on  is  no  easy  matter.  Several  factors 
are  involved  including  frequency,  severity  and  knowledge  of  the 
victim's  reaction.  Several  adjudicators  have  identified  * 'fre- 
quency' '  as  a  normal  component  in  this  type  of  discrimination.  A 
single  incident  could  be  enough  if  it  were  sufficiently  egregious 
(Gervais,  supra;  Purdy  v.  Marwick  Manufacturing  Co. 
(Ont.1987),  9  C.H.R.R.  D/4840  [Ont.Bd.Inq.]);  however,  what 
is  determinative  is  a  combination  of  frequency  and  offensive- 
ness. 
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Persistence  in  unwelcome  behaviour,  after  reasonable 
notice  that  the  conduct  is  regarded  as  offensive,  is  often 
mentioned  in  human  rights  cases  as  a  necessary  condition  for 
establishing  a  complaint  of  harassment.  As  with  frequency, 
however,  persistence  does  not  have  to  be  proved  where  the 
conduct  is  sufficiently  serious.  ExpUcit  notice  that  the  particular 
forms  of  conduct  are  considered  offensive  is  not  always  neces- 
sary, since  in  many  cases  a  reasonable  person  in  the  position  of 
the  **harasser"  would  know  that  the  conduct  is  inappropriate 
without  being  told. 

CATEGORIES  OF  SEXUAL  HARASSMENT 

The  Ontario  Code  and  the  case-law  have  identified  and 
prohibited  two  different  categories  of  sexual  harassment: 

1 .  The  poisoned  work  environment,  and 

2.  Quid  pro  quo. 

A.    The  Poisoned  Work  Environment 

This  term  contemplates  situations  in  which  a  course  of 
conduct  creates  a  condition  of  employment  or  a  workplace 
environment  that  intrudes  upon  an  individual's  sexual  dignity. 
The  activity  creates  an  intimidating,  hostile  and  offensive 
atmosphere.  The  poisoned  environment  can  be  created  by  a 
co-worker,  supervisor  or  employer. 

In  Grace  Aragona  v.  Elegant  Lamp  Co.  Ltd.  and  A. 
Fillipitto  (Ont.1982)  3  C.H.R.R.  D/1109,  a  Board  of  Inquiry 
under  the  Ontario  Code  provided  the  following  guidance  for 
drawing  the  hne  between  acceptable  behaviour  and  the  poisoned 
environment: 

The  line  is  crossed  where  the  conduct  may  be  reasonably 
construed  to  create  as  a  condition  of  employment  a  work 
environment  which  demands  an  unwarranted  intrusion 
upon  an  employee's  sexual  dignity. 

The  Supreme  Court  of  Canada  made  clear  in  Janzen  that  it 

considers  offensive  communications  to  be  a  form  of  harassment. 

The  court  quoted,  with  approval,  academic  statements  to  that 

effect.  The  Supreme  Court  also  included  in  its  definition  of 

sexual  harassment: 

...  situations  in  which  employees  must  endure  sexual 

groping,  propositions,  and  inappropriate  comments  

{Janzen,  supra,  at  1282.) 
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B.    Quid  Pro  Quo 

This  type  of  harassment  contemplates  situations  where  an 
employee  who  rejects  demands  for  sexual  favours  by  a  supervi- 
sor or  superior  suffers  some  tangible  detriment  to  the  employ- 
ment relationship,  in  terms  of  job  security,  benefits  or  promo- 
tion, because  of  the  refusal.  Subsection  6(3)(b)  of  the  Code 
expressly  confronts  the  problem  of  quid  pro  quo  harassment. 

ABOLITION  OF  THE  DISTINCTION 

There  has  been  a  tendency  to  look  upon  quid  pro  quo 
harassment  more  gravely  than  the  poisoned  environment;  how- 
ever, in  Janzeriy  the  Supreme  Court  of  Canada  rejected  this 
dichotomy.  Chief  Justice  Dickson,  as  he  then  was,  suggested  that 
there  was  no  longer  any  need  to  categorize  harassment  into  one 
of  these  forms: 

The  main  point  in  allegations  of  sexual  harassment  is  that 
unwelcome  sexual  conduct  has  invaded  the  workplace, 
irrespective  of  whether  the  consequences  of  the  harassment 
included  a  denial  of  concrete  employment  rewards  for 
refusing  to  participate  in  sexual  activity.  {Janzen,  supra,  at 
1283-84.) 

EMPLOYER  LIABILITY 

A.  When  is  the  employer  directly  liable? 

The  greatest  area  of  potential  employer  Hability  arises  from 
a  direct  violation  by  the  employer  of  subsections  6(2),  6(3)(a) 
and/or  6(3)(b)  of  the  Code, 

B .  When  is  the  employer  vicariously  liable  for  the  acts  of 
employees? 

Subsection  44(1)  of  the  Code  deems  an  employer  Hable  for 
breaches  of  the  Code  committed  by  officers,  officials,  agents  and 
employees.  The  subsection  reads: 
For  the  purposes  of  this  Act,  except  subsection  2(2), 
subsection  4(2),  section  6  and  subsection  43(1),  any  act  or 
thing  done  or  omitted  to  be  done  in  the  course  of  his  or  her 
employment  by  an  officer,  official,  employee  or  agent  of  a 
corporation,  trade  union,  trade  or  occupational  associa- 
tion, unincorporated  association  or  employer's  organiza- 
tion shall  be  deemed  to  be  an  act  or  thing  done  or  omitted  to 
be  done  by  the  corporation,  trade  union,  trade  or  occupa- 
tional association,  unincorporated  association  or 
employer's  organization. 
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It  will  be  noted  that  section  6  is  excepted:  this  is  the  section 
which  declares  the  right  to  be  free  from  sexual  harassment  in  the 
workplace.  At  first  sight,  therefore,  employers  would  appear  not 
to  be  liable  for  the  acts  of  sexual  harassment  committed  by  their 
employees.  On  further  analysis,  however,  a  strong  argument  can 
be  made  that  employers  are  vicariously  liable. 

In  the  first  place,  the  absence  of  a  statutorily  deemed 
liability  does  not  mean  that  an  employer  can  never  be  found 
liable  for  the  acts  of  an  employee:  it  means  only  that  the  Hability 
is  not  automatic. 

In  the  second  place,  although  section  6  is  excluded  from  the 
"deemed  liability"  provision  of  s.  44(1),  subsection  4(1)  is  not. 
An  employer  is  deemed  liable  for  the  acts  of  employees  which 
contravene  s.  4(1).  Subsection  4(1)  is  the  provision  which 
declares  the  right  to  equal  treatment  with  respect  to  employ- 
ment without  discrimination  because  of  ...  sex  This  is 
precisely  the  right  which  the  Supreme  Court  of  Canada  found  to 
have  been  violated  by  sexual  harassment  in  Janzen.  On  the  basis 
of  that  decision,  an  employer  could  be  deemed  hable  (under  s. 
44(1)  of  the  Code)  for  acts  of  sexual  harassment  by  employees 
because  they  infringe  s.  4(1). 

C .   Employer  liability  under  the  Canadian  Human  Rights  A ct 

In  1988,  the  concept  of  vicarious  liability  was  codified  in  the 
federal  jurisdiction  through  subsection  48(5)  of  the  Canadian 
Human  Rights  Act,  R.S.C.  1985,  c.  H-6,  as  amended.  This 
subsection  provides  that  an  employer  can  be  Hable  for  any  act 
committed  by  an  officer,  director  or  employee  in  the  course  of 
employment  unless  it  is  estabhshed  that: 

•  the  act  was  committed  without  the  employer's  consent 

•  the  employer  exercised  all  due  diligence  to  prevent  the  act 
from  being  committed,  and 

•  the  employer  subsequently  mitigated  the  effect  of  the 
behaviour. 

The  result  of  this  law  is  the  imposition  of  a  positive 
obhgation  on  the  employer  with  respect  to  the  acts  of  its 
employees  if  the  employer  is  to  avoid  habihty  for  such  acts.  The 
key  elements  of  this  positive  obhgation  consist  of: 

1)  taking  steps  to  prevent  the  acts  from  occurring  in  the 
first  place  (due  diligence),  and 
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2)  taking  steps  to  ameliorate  the  consequences  of  the 
illegal  acts  (efforts  to  mitigate). 

The  poHcy  underlying  this  extension  of  Hability  to  employ- 
ers would  appear  to  be  that,  if  sexual  harassment  is  to  be 
eradicated  in  the  workplace,  employers  must  be  actively 
involved. 

SEXUAL  HARASSMENT  POLICIES 

Whether  a  business  is  governed  by  the  Canadian  Human 
Rights  Act  or  by  the  Ontario  Human  Rights  Code,  there  is  a 
possibiHty  that  employers  may  be  held  liable  for  acts  of  sexual 
harassment  committed  by  their  employees.  Persons  who  employ 
staff  may  therefore  be  advised  to  consider  what  steps  they  can 
take  to  avoid  potential  liability.  Self-interest,  however,  is  not  the 
only  consideration.  Freedom  from  sexual  harassment  has  been 
declared  a  human  right  in  Ontario:  it  is  public  poHcy.  Law  firms 
may  wish  to  consider  how  they  can  promote  this  pohcy,  and 
guarantee  this  human  right,  in  their  own  workplaces. 

It  is  suggested  that  the  best  approach  to  the  problem  of 
sexual  harassment  is  through  education  and  the  implementation 
of  a  complaints  procedure.  Law  firms  are  encouraged  to 
consider  the  preparation  and  distribution  of  a  personnel  policy 
dealing  with  sexual  harassment  in  the  workplace.  It  is  recom- 
mended that  such  a  poHcy  should: 

a)  define  the  scope  of  conduct  that  would  amount  to 
workplace  harassment, 

b)  clearly  state  the  employer's  prohibition  of  such  con- 
duct and  its  commitment  to  ensuring  a  workplace  free 
from  discrimination  and  harassment,  and 

c)  provide  penalties  for  any  employee  who  engages  in  the 
prohibited  conduct. 

A  law  firm  that  takes  this  step  will  be  able  to  provide 
evidence  to  the  Human  Rights  Commission,  should  it  become 
necessary,  that  it  has  sought  to  discharge  its  obhgations  under  the 
Code.  The  firm  will  also  have  taken  an  important  step  towards 
implementing  public  policy  and  eradicating  a  form  of  harass- 
ment that  is  illegal,  offensive  and  degrading. 

It  is  expected  that  copies  of  a  Model  Policy  Statement 
Regarding  Sexual  Harassment  in  the  Workplace  will  shortly  be 
available  from  the  Law  Society  of  Upper  Canada.  Law  firms  are 
encouraged  to  adapt  the  Model  Policy  to  meet  their  own 
particular  circumstances. 
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RESEARCH  AND  PLANNING 

Convocation  approved  a  recommendation  estabUshing  a  12- 
month  pilot  project  to  provide  pro  bono  legal  services  to 
non-profit  organizations  in  a  selected  county.  The  recommenda- 
tion follows  on  a  Needs  Assessment  Study  by  the  Voluntary  Pro 
Bono  Subcommittee  which  identified  non-profit  organizations 
as  requiring  legal  services  which  they  were  unable  to  obtain 
because  of  financial  restrictions.  The  cost  to  the  Law  Society  is 
estimated  at  $6,000.  The  purpose  of  the  project  is  to  determine 
the  feasibility  of  estabhshing  a  formal,  province-wide,  pro  bono 
delivery  system. 

The  recommendations  adopted  by  Convocation  are: 

(a)  That  the  Voluntary  Pro  Bono  Subcommittee  be  autho- 
rized to  enter  into  discussions  with  the  Communica- 
tions Committee,  the  County  and  District  Liaison 
Committee  and  the  County  and  District  Law  Presi- 
dents Association,  with  a  view  to  conducting  a  pilot 
project  for  a  twelve  month  period  commencing  Sep- 
tember 1, 1991,  or  as  soon  thereafter  as  possible. 

(b)  That  the  pilot  project  take  the  form  of  a  Pro  Bono 
Lawyer  Referral  Service  to  be  conducted  in  a  county 
selected  in  consultation  with  the  County  and  District 
Law  Presidents  Association. 
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(c)  That  the  object  of  the  pilot  project  be  to  establish  a 
formal  pro  bono  delivery  system  under  which  the  legal 
needs  of  non-profit  organizations  in  the  county  would 
be  met,  on  a  pro  bono  basis,  by  lawyers  within  the 
county. 

(d)  That  inability  to  afford  the  cost  of  legal  services  should 
be  the  major  criterion  for  determining  ehgibility  to  use 
the  service. 

(e)  That  the  pilot  Pro  Bono  Lawyer  Referral  Service  be 
designed  in  accordance  with  the  recommendations  of 
the  Voluntary  Pro  Bono  Needs  Assessment  Report. 

(f)  That  an  ongoing  evaluation  process  be  built  into  the 
pilot  project  and  that  a  full  evaluation  be  undertaken  at 
the  conclusion  of  the  twelve  months. 

(g)  That  the  Communications  Committee  be  asked  to 
authorize  the  Law  Society  Communications  Branch  to 
undertake  the  following  services  for  the  pilot  Pro  Bono 
Lawyer  Referral  Service: 

i .  Preparation  and  mailing  of  letters  inviting  lawyers 
in  the  selected  county  to  participate. 

ii.  Design,  printing  and  maihng  of  apphcation  forms 
to  lawyers  in  the  county. 

iii.  EstabHshment  and  day-to-day  administration  of 
the  project,  including  handhng  telephone  requests 
from  non-profit  organizations  and  referring  the 
organizations  to  participating  lawyers. 

iv.  Design,  printing  and  maihng  of  a  Pro  Bono 
Lawyer  Referral  Service  card  to  all  eligible  non- 
profit organizations  in  the  county. 

V.  Design,  printing  and  maihng  of  chent  satisfaction 
surveys  to  be  returned  by  client  organizations 
when  legal  work  completed. 

vi.  Initial  press  conference  launch  of  Pro  Bono 
Lawyer  Referral  Service  in  the  selected  county. 

vii.  Responding  to  media  inquiries  concerning  the 
project. 

(h)  That  the  Communications  Committee  be  asked  to 
include  in  its  1991-1992  budget  the  sum  of  $6,000  for  this 
project. 
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(i)  That  the  County  Law  Association  in  the  selected 
county  be  responsible  for: 

i.  Encouraging  lawyers  in  the  county  to  participate 
in  the  Pro  Bono  Lawyer  Referral  Service. 

ii.  Developing,  in  co-operation  with  the  Voluntary 
Pro  Bono  Subcommittee,  criteria  to  be  applied  in 
determining  the  organizations  that  will  be  eligible 
to  use  the  service. 

iii.  CompiHng  a  list  of  eligible  non-profit  organiza- 
tions to  whom  details  of  the  service  should  be  sent. 

iv.  Authorizing  the  commencement  of  the  project 
when  sufficient  lawyers  have  agreed  to  participate 
and  taking  steps  to  ensure  that  a  proper  standard 
of  service  is  maintained  throughout  the  twelve 
month  Hfe  of  the  project. 

V.  Generally  making  known,  within  the  county,  the 
existence  of  the  Pro  Bono  Lawyer  Referral  Ser- 
vice. 

(j)  That  in  carrying  out  its  responsibilities  under  para- 
graph (i)  above,  the  County  Law  Association  Haise  with 
the  Voluntary  Pro  Bono  Subcommittee  and  report  to 
the  Subcommittee  when  appropriate. 

(k)  That  the  Voluntary  Pro  Bono  Subcommittee  be  autho- 
rized: 

i.  To  co-ordinate  the  pilot  project  in  co-operation 
with  the  County  Law  Association  and  the  Com- 
munications Branch  of  the  Law  Society. 

ii.  To  conduct  an  evaluation  of  the  pilot  project  with 
a  view  to  determining  the  feasibility  of  a  formal, 
province- wide,  pro  bono  delivery  system. 

iii .  To  refer  the  Needs  Assessment  Report  to  the  CUnic 
Funding  Committee  and  to  discuss,  with  that 
Committee,  ways  of  implementing  the  recommen- 
dations respecting  the  needs  of  legal  chnics. 

iv.  To  investigate  other  aspects  of  a  formal  pro  bono 
delivery  system  and  to  consider  the  possibihty  of 
conducting  a  pilot  project  in  Metropolitan 
Toronto. 
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(1)  That  in  implementing  these  recommendations  the 
Voluntary  Pro  Bono  Subcommittee  continue  to  consult 
with  the  Research  and  Planning  Committee. 

DISCIPLINE  MATTERS 

March  28th,  1991 

•Michael  Barry  Biderman 

Michael  Barry  Biderman  of  London  was  suspended  for 
eighteen  months  and  following  reinstatement  must  practise  for  a 
period  of  3  1/2  years  as  an  employed  sohcitor.  During  that  period 
he  will  not  be  permitted  to  operate  a  trust  account. 

From  July  21st,  1987  to  December  16th,  1988  he  misappropri- 
ated approximately  $32,150  from  his  mixed  trust  account.  The 
money  was  taken  to  ease  a  cash  flow  problem  and  was  used  for 
expenses  arising  from  his  practice  as  well  as  personal  living 
expenses.  The  money  was  generally  repaid  as  real  estate  transac- 
tions closed  and  no  cHent  suffered  any  loss.  The  solicitor  was 
called  to  the  Bar  in  March  1977. 


LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


Le  28  mars  1991 

ELECTION  D'UN  CONSEILLER 

Vern  Krishna  d' Ottawa  a  ete  elu  conseiller  et  remplira  le 
poste  laisse  vacant  par  la  nomination  de  T  honorable  Bruce  Noble 
a  la  Cour  de  justice  de  TOntario  (Division  generale). 

COMITE  DE  DISCIPLINE 

•  Parties  designees 

Le  Conseil  a  adopte  la  recommandation  du  Comite  de 
discipHne  de  mettre  sur  pied,  au  sein  de  la  Societe  du  barreau,  un 
mecanisme  permettant  d'informer  les  membres  designes  des 
cabinets  d'avocats  des  activites  de  la  Societe  qui  touchent  les 
membres  de  leurs  cabinets  respectifs.  Ce  mecanisme  repond  a  la 
demande  des  interesses,  desireux  d'etre  tenus  au  courant  des 
questions  disciplinaires,  des  plaintes  et  des  enquetes  en  matiere 
de  verification  des  comptes  qui  concernent  Tun  de  leurs  mem- 
bres, et  fonctionnera  selon  les  regies  suivantes: 

1 .  La  Societe  du  barreau  avisera  tous  les  avocats  et  toutes 
les  avocates  qu'elle  est  disposee  a  creer,  a  la  demande 
des  cabinets  d' avocats  qui  le  desirent,  un  mecanisme 
interne  permettant  d'informer  les  membres  designes  des 
enquetes,  dans  un  ou  plusieurs  de  ses  services,  dont  fait 
I'objet  la  conduite  des  membres  de  leurs  cabinets. 

2.  Le  but  premier  de  ce  programme  est  d' aider  les  cabinets 
d' avocats  a  gerer  leurs  activites. 

3.  Les  cabinets  d'avocats  devront  fournir  a  la  Societe  le 
nom  du  membre  designe  et  de  son  suppleant  ou  sa 
suppleante,  au  cas  ou  la  Societe  examiner  ait  la  conduite 
du  membre  designe. 

4.  Le  membre  designe  sera  informe  des  plaintes,  des 
enquetes  portant  sur  la  verification  des  comptes,  des 
questions  disciplinaires,  des  reclamations  deposees  au 
service  de  I'assurance-responsabilite  professionnelle, 
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du  non-paiement  des  honoraires  et  cotisations,  ainsi 
que  des  avocats  et  avocates  qui  n'ont  pas  rempli  les 
formulaires  2/3. 

5.  Par  «informer»,  la  Societe  entend  aviser  le  membre 
designe  de  T  existence  d'une  plainte,  d'une  reclamation 
ou  autre,  les  details  ay  ant  deja  ete  communiques  a  la 
personne  en  question.  La  Societe  ne  fournira  ces  details 
au  membre  designe  que  si  la  personne  visee  y  consent 
expressement. 

6.  Les  cabinets  d'avocats  seront  tenus  d'aviser  la  Societe 
de  tout  changement  dans  leur  organisation  qui  serait 
susceptible  de  modifier  les  donnees  du  programme. 

7.  La  participation  des  cabinets  d'avocats  au  programme 
est  gratuite. 

8.  Ce  mecanisme  sera  mis  a  Tessai  pendant  une  periode  de 
douze  mois. 

Des  que  la  structure  administrative  sera  en  place,  une 
annonce  invitant  les  cabinets  d'avocats  a  participer  au  pro- 
gramme paraitra  dans  les  «Ontario  Reports». 

LES  FEMMES  DANS  LA  PROFESSION  JURIDIQUE 

Dans  le  cadre  de  sa  reflexion,  ces  dernier s  mois,  sur  le 
probleme  du  harcelement  sexuel  dans  la  profession  juridique,  le 
Comite  des  femmes  dans  la  profession  juridique  prepare  une 
politique  modele  sur  cette  question  qui  serait  ulterieurement 
adoptee  par  la  profession.  Le  Comite  a  commence  par  examiner 
les  lois  en  vigueur,  et  le  Conseil  a  autorise  la  publication  de 
r expose  des  lois  qui  suit. 

LE  PRO  JET  SUR  LE  HARCELEMENT  SEXUEL 

PRESENTATION  GENERALE 
En  1990,  en  reponse  au  rapport  presente  en  1989  par  Fiona 
Kay  du  Comite  des  femmes  dans  la  profession  juridique,  la 
section  du  Comite  de  discipline  de  la  Societe  qui  elabore  les 
politiques  a  forme  un  sous-comite  charge  de  traiter  le  harcele- 
ment sexuel  comme  une  question  disciplinaire.  Les  membres  du 
sous-comite  ont  ensuite  convenu  que  le  Comite  des  femmes  dans 
la  profession  juridique  devait  formuler  une  declaration  de 
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principes  pour  rensemble  de  la  profession  qui  porterait  sur  la 
question  du  harcelement  sexuel. 

Parallelement,  la  Societe  du  barreau  s'attaquait  a  T  elabora- 
tion d'une  politique  globale  pour  son  personnel,  qui  devait,  entre 
autres,  tr alter  du  harcelement  sexuel.  Le  Comite  des  femmes 
dans  la  profession  juridique  fut  consulte. 

Ce  sont  ces  deux  initiatives  que  le  Comite  des  femmes  dans 
la  profession  juridique  a  decide  de  regrouper  et  qui  sont  a 
Torigine  du  *Trojet  sur  le  harcelement  sexuel".  Le  Comite 
entend  rediger  une  serie  de  documents  qui  seront  distribues  dans 
la  profession. 

Le  Comite  tient  a  exprimer  sa  reconnaissance  a  Helen  Sava, 
qui  a  ete  engagee  pour  faire  la  recherche  necessaire  et  T  aider  a 
preparer  ses  premiers  documents. 

L' elaboration  de  la  declaration  de  principes  a  fait  ressortir 
qu'il  fallait  absolument  commencer  par  un  examen  du  droit 
canadien  qui  existe  dans  ce  domaine.  Le  premier  document  de  la 
serie  s' intitule  done :« Sexual  Harassment  in  the  Workplace  :  A 
Review  of  the  Law  in  Canada/Le  harcelement  sexuel  au  travail : 
Examen  du  droit  canadien». 

Une  question  qu  'on  ne  pent  pas  contourner 

Les  chiffres  relatifs  a  T  incidence  du  harcelement  sexuel  au 
travail  different  consider ablement  d'un  endroit  a  T autre.  Plu- 
sieurs  etudes  ont  ete  consacrees  ces  dernieres  annees  aux  femmes 
qui  travaillent,  et  la  proportion  de  celles  qui  se  sont  plaintes  de 
pressions  sexuelles  et  de  manoeuvres  d' intimidation  dans  leur 
emploi  varie  entre  42  pour  cent  et  70  pour  cent.  Meme  en 
supposant  que  le  pourcentage  le  plus  bas  soit  celui  qui  rende  le 
mieux  compte  de  la  realite,  ces  temoignages  suggerent  qu'il  s'agit 
d'un  phenomene  tres  repandu.  Arjun  P.  Aggarwal,  Sexual 
Harassment  in  the  Workplace  (Toronto,  Butterworth,  1987) 
p.  191. 

Toute  personne  a  le  droit  de  ne  pas  etre  exposee  au 
harcelement  sexuel  et,  en  Ontario,  toute  atteinte  a  ce  droit 
constitue  une  infraction  au  Code  des  droits  de  la  personne . 

L'employeur  qui  enfreint  directement  le  droit  d'une 
employee  sera  directement  responsable.  L'employeur  sera  egale- 
ment  responsable  si  Tatteinte  provient  d'un  employe  qui  fait 
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partie  de  la  «tete  pensante»  de  I'entreprise.  A  noter  cependant 
que  dans  la  jurisprudence  recente,  de  plus  en  plus  d'employeurs 
ont  ete  tenus  pour  responsables  de  la  conduite  d' employes  qui  ne 
faisaient  pas  partie  de  cette  «tete  pensante». 

Le  Comite  a  souligne  que  certaines  modifications  apportees 
a  la  Loi  canadienne  sur  les  droits  de  la  personne  en  1988  ne 
faisaient  que  confirmer  cette  evolution.  En  vertu  de  cette  loi, 
Temployeur  pent  etre  maintenant  responsable  des  actes  de 
harcelement  sexuel  que  commettent  ses  employes,  sauf  s'il  pent 
demontrer  qu'il  a  fait  preuve  de  toute  la  diligence  possible  pour 
empecher  la  perpetration  de  ces  actes. 

Comme  de  nombreux  avocats  et  avocates  sont  egalement 
employ eurs,  ils  pourraient,  compte  tenu  de  revolution  du  droit, 
etre  responsables  des  actes  de  harcelement  sexuel  que  com- 
mettent leurs  employes.  Le  Comite  estime  qu'il  est  important  de 
mettre  les  membres  de  la  profession  juridique  au  courant  des 
types  de  comportement  qui  peuvent  constituer  des  formes  de 
harcelement  sexuel  et  de  leur  suggerer  ce  qu'ils  peuvent  faire,  en 
quahte  d'employeurs,  pour  s*acquitter  de  leurs  obligations  dans 
ce  domaine. 

Document  presentement  disponible 

« Sexual  Harassment  in  the  Workplace  :  A  Review  of  the 
Law  in  Canada/Le  harcelement  sexuel  au  travail  :  Examen  du 
droit  canadien»  (Recherches  effectuees  jusqu'au  31  janvier 
1991) 

Documents  a  I'etude 

«Model  Policy  Statement  Regarding  Sexual  Harassment  in 
the  Workplace/Declaration  de  principes  modele  concernant  le 
harcelement  sexuel  au  travail »,  qui  present e  les  principaux 
elements  constitutifs  d'une  politique  de  lutte  contre  le  harcele- 
ment sexuel. 
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SEXUAL  HARASSMENT  IN  THE  WORKPLACE  : 
A  REVIEW  OF  THE  LAW  IN  CANADA 
LE  HARCELEMENT  SEXUEL  AU  TRAVAIL  : 
EXAMEN  DU  DROIT  CANADIEN 
(RECHERCHES  EFFECTUEES  JUSQU'AU 
31  JANVIER  1991) 

INTRODUCTION 

Toute  personne  a  le  droit  de  ne  pas  etre  exposee  au 
harcelement  sexuel,  comme  le  proclame  le  Code  des  droits  de  la 
personne,  L.O.  de  1980,  chap.  53,  et  modifications.  Le  harcele- 
ment sexuel  est  done  une  contravention  au  Code,  une  infraction 
qui  rend  Tauteur  du  harcelement  passible  d'une  peine  (art.  8,  43) 

Le  terme  «harcelement»  est  defini  comme  suit  a  T article  9 
du  Code : 

Fait  pour  une  personne  de  faire  des  remarques  ou  des  gestes 
vexatoir  es  lor  squ '  elle  sait  ou  devr  ait  r  aisonnablement  savoir 
que  ces  remarques  ou  ces  gestes  sont  importuns. 

LE  HARCELEMENT  SEXUEL  A  U  TRAVAIL 
EST  EXPRESSEMENT INTERDIT 

Les  droits  suivants,  qui  sont  enonces  au  paragraphe  6(2)  et 
aux  aUneas  6(3)  a)  et  b)  du  Code,  traitent  de  la  question  du 
harcelement  sexuel  en  milieu  de  travail. 

A.  Le  droit  de  tout  employe  d'etre  a  I'abri  du  harcelement 
sexuel  au  travail 

Comme  le  prevoit  le  paragraphe  6(2) : 
Tout  employe  a  le  droit  d'etre  a  Tabri  de  tout  harcelement  au 
travail  par  son  employeur  ou  le  mandataire  de  celui-ci  ou  un 
autre  employe  pour  des  raisons  fondees  sur  le  sexe. 

II  convient  de  noter  que  ce  droit  existe  meme  si  la  personne 
qui  resiste  n'a  pas  a  craindre  pour  son  emploi. 

B .  Le  droit  de  toute  personne  d  'etre  a  I  'abri  de  sollicitations 
de  la  part  de  personnes  qui  sont  en  mesure  de  lui  accorder  ou 
de  lui  refuser  un  avantage 
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Le  paragraphe  6(3)  dispose  : 

Toute  per  Sonne  a  le  droit  d'etre  a  Tabri : 

a)  de  sollicitations  ou  d'avances  sexuelles  provenant  d'une 
personne  en  mesure  de  lui  accorder  ou  de  lui  refuser  un 
avantage  ou  une  promotion  si  Tauteur  des  sollicitations  ou 
des  avances  sait  ou  devrait  raisonnablement  savoir  que 
celles-ci  sont  importunes; 

b)  de  represailles  ou  de  menaces  de  represailles  pour  avoir 
refuse  d'acceder  a  des  sollicitations  ou  a  des  avances 
sexuelles  si  ces  represailles  ou  menaces  proviennent  d'une 
personne  en  mesure  de  lui  accorder  ou  de  lui  refuser  un 
avantage  ou  une  promotion. 

L'alinea  a)  proclame  ce  droit  meme  si  la  personne  qui  rejette 
les  sollicitations  ou  avances  sexuelles  n*a  pas  a  craindre  pour  son 
emploi.  II  y  a  egalement  infraction  au  Code,  en  vertu  de  Talinea 
b),  si  le  rejet  des  avances  entraine  des  represailles  ou  des  menaces 
de  represailles. 

LE  HARCELEMENT  SEXUEL  CONSTITUE  DE  LA 
DISCRIMINATION  SEXUELLE 

Voici  le  texte  du  paragraphe  4(1)  du  Code  : 

Toute  personne  a  droit  a  un  traitement  egal  en  matiere 

d' emploi,  sans  discrimination  fondee  sur  le  sexe  

Bien  qu'a  premiere  vue,  la  formulation  du  paragraphe  4(1) 
n'assimile  pas  expressement  le  harcelement  sexuel  a  la  discrimi- 
nation, il  est  maintenant  etabli  en  droit,  au  Canada,  que  le 
harcelement  sexuel  pent  constituer  de  la  discrimination  fondee 
sur  le  sexe. 

Ce  point  de  droit  a  ete  demontre  par  la  Cour  supreme  du 
Canada  dans  Taffaire  Janzen  c.  Platy  Enterprises  Ltd,  et  al. 
[1989]  IR.C.S.  1252.  Cette  affaire  concernaitle  paragraphe  6(1) 
de  la  Loi  sur  les  droits  de  la  personne  du  Manitoba,  L.M., 
chap.  65,  et  modifications.  Le  paragraphe  en  question  garan- 
tissait  a  toute  personne  le  droit  a  Tegalite  des  chances  en  matiere 
d' emploi  et  enon^ait  qu'aucun  employ eur  ou  qu'aucune  per- 
sonne agissant  pour  le  compte  d'un  employeur  ne  doit  «faire 
preuve  de  discrimination »  envers  une  personne  en  matiere 
d'emploi  «pour  des  raisons  ...  de  sexe  ...» 
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Le  paragraphe  en  question  ne  stipulait  pas  que  le  harcele- 
ment  sexuel  constituait  de  la  discrimination  fondee  sur  le  sexe  et, 
a  cet  egard,  rappelle  le  paragraphe  4(1)  du  Code  de  T Ontario. 
Cependant,  la  Cour  supreme  de  I'Ontario  a  soutenu  a  Tunani- 
mite  que  le  harcelement  sexuel  de  deux  employees  par  Tun  de 
leurs  collegues  constituait  de  la  «discrimination  fondee  sur  le 
sexe»  contrairement  au  paragraphe  6(1)  de  la  Loisur  les  droits  de 
la  personne  du  Manitoba.  L' employ eur  et  le  collegue  des  deux 
victimes  ont  ete  tenus  responsables. 

LE  HARCELEMENT  SEXUEL  EST 
UN  ABUS  DE  POUVOIR 

Le  juge  en  chef  Dickson  avance,  dans  I'affaire  Janzen,  que 
le  harcelement  sexuel  implique  TutiHsation  d'une  situation  de 
pouvoir  pour  imposer  des  exigences  sexuelles  dans  le  milieu  du 
travail.  Sa  definition  du  harcelement  sexuel,  pris  au  sens  large, 
repose  sur  Texistence  d'un  abus  de  pouvoir  socio-economique 
(supra,  p.  1284). 

II  semble  evident  done  qu'en  definissant  le  harcelement 
sexuel  comme  un  abus  de  pouvoir,  le  juge  en  chef  Dickson  ne  le 
reduisait  pas  au  pouvoir  officiel  que  possede  Temployeur  sur  ses 
employes.  Dans  son  jugement  (p.  1280),  il  cite  un  passage  tire  du 
livre  d' Arjun  P.  Aggarwal,  Sexual  Harassment  in  the  Workplace 
(Toronto  :  Butterworth,  1987,  p.  1),  dans  lequel  les  rapports  de 
force  sont  analyses  avec  beaucoup  de  realisme  social : 
Le  harcelement  sexuel  est  une  question  complexe  qui 
concerne  les  hommes  et  les  femmes,  leurs  perceptions  et 
leurs  comportements,  ainsi  que  les  normes  sociales  de  la 
societe.  Le  harcelement  sexuel  n'est  pas  reserve  a  un  niveau, 
a  une  classe  ou  a  une  profession  . . .  Le  harcelement  sexuel 
peut  etre  la  manifestation  d'un  pouvoir,  d'un  desir  ou  des 
deux.  Qu  'il  soil  le  fait  de  surveillants,  de  collegues  de  travail 
ou  de  clients,  le  harcelement  sexuel  est  une  tentative 
d'imposer  un  pouvoir  sur  une  autre  personne  (Italiques 
rajoutees). 

Le  harcelement  sexuel  est  une  pratique  de  nature 
sexuelle  qui  compromet  Temploi  d'un  individu,  a  des  effets 
negatifs  sur  T  execution  de  son  travail  ou  porte  atteinte  a  sa 
dignite  personnelle  . . . 
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C'est  dans  ce  context e  de  Tabus  de  pouvoir  que  le  juge  en 
chef  Dickson  (p.  1284)  a  decrit  le  harcelement  sexuel  comme 
«une  pratique  degradante,  qui  inflige  un  grave  affront  a  la 
dignite  des  employes  forces  de  le  subir»,  pour  aj  outer  ensuite  que 
«le  harcelement  sexuel  sur  le  Heu  de  travail  est  une  atteinte  a  la 
dignite  de  la  victime  et  a  son  respect  de  soi  a  la  fois  comme 
employe  et  comme  etre  humain». 

LES  MODES  DE  COMPORTEMENT  CONSIDERES 
COMME  CONSTITUANT  DU  HARCELEMENT  SEXUEL 

La  presente  hste  des  modes  de  comportement  qui  sont  consideres 
comme  des  formes  de  harcelement  sexuel  n'est  pas  exhaustive 

a)  Agression  sexuelle : 

Gervais  c,  Canada  (Agriculture  Canada)  (Can.  1988), 
9  C.H.R.R.  D/5002,  88  C.L.L.C.  17,  104  (T.A.D.P.) 

b)  Attouchements  importuns  : 

Cuffc,  Gypsy  Restaurant  (Ont.  1987),  8  C.H.R.R. 
D/3972  (Com.  Enq.  Ont.) 

Sharp  c.  Seasons  Restaurant  {Ont,  1987),  8  C.H.R.R. 
D/4133  (Com.  Enq.  Ont.) 

Greene,  709637 Ontario Inc,  (Ont.  1987) 9 C.H.R.R. 
D/4749  (Com.  Enq.  Ont.) 

c)  Regards  concupiscents  : 

Webb  c.  Cyprus  Pizza  (C.-B.  1985)  6  C.H.R.R., 
D/2794  (C.D.P.C.-B.) 

Ostifichuk  et  Corrington  c,  C,A,M,  Janitorial  Ltd. 
(Man.  1986),  7  C.H.R.R.,  D/3331  (T.  Arb.  Man.) 
Huhn  c.  Hunter's  Haus  of  Burgers  (C.-B.  1987),  8 
C.H.R.R.  D/4157  (C.D.P.C.-B.) 

d)  Gestes  sexuels  suggestifs  : 

Sharp  c.  Seasons  Restaurant ,  supra 

e)  Demande  de  faveurs  sexuelles  : 

Cuff  c,  Gypsy  Restaurant,  supra 
Green  c,  709637  Ontario  Inc,,  supra 

f)  Remarques  desobligeantes  ou  aviHssantes  adressees  aux 
membres  d'un  seul  et  meme  sexe  ou  a  un  groupe 
particulier  en  raison  de  sa  preference  sexuelle  (habituel- 
lement  les  femmes,  les  homosexuels  et  homosexuelles) : 
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Haightc.  W.W.G.  Management  Inc,  (C.-B.  1989),  11 
C.H.R.R.  D/124  (C.D.P.C.-B.) 
Bauer  c.  Crossroads  Family  Restaurant  Ltd.  (Sask. 
1988),  9  C.H.R.R.  D/4951  (Com.  Enq.  Sask.) 

g)  Flirts  repetes  et  dffensants,  avances  et  propositions 
sexuelles : 

Webb,  supra 
Ostifichuk,  supra 
Huhn,  supra 

h)  Menaces  ou  insultes  verbales  : 

Noffke  c,  McClaskin  Hot  House  (Ont.  1990),  11 
C.H.R.R.  D/407  (Com.  Enq.  Ont.) 

i)  Questions  ou  comment  aires  sur  la  sexualite  d'une 
personne : 

Cuff,  supra 
Noffke,  supra 

j)    Description  d'une  personne  au  moyen  d'injures 
sexuelles  : 

Philpot  c.  Legion  Roy  ale  Canadienne  (C.-B.  1987),  8 

C.H.R.R.  D/4308  (C.D.P.C.-B.) 
k)   Plaisanteries  sexistes  embarrassantes  : 

Caithcart  c.  Kareena  Services  (C.-B.  1987),  8 

C.H.R.R.  D/3655  (C.D.P.C.-B.) 
1)    Affichage  de  materiel  erotique  choquant : 

Quebec  (Commission  des  droits  de  la  personne)  c. 

Linardakis  et  al.  (1990),  3  C.C.L.T.  (2d)  216  (Cour 

du  Quebec) 

II  n'est  certes  pas  facile  de  definir  les  limites  qui  existent 
entre  le  harcelement  et  le  mauvais  gout,  les  ouvertures  sociales 
deplacees,  les  critiques  deplaisantes,  mais  legitimes,  etc.,  car 
plusieurs  facteurs  entrent  en  jeu,  y  compris  la  frequence  et  la 
gravite  des  actes  poses,  ainsi  que  la  connaissance  des  reactions  de 
la  victime.  Plusieurs  arbitres  ont  constate  que  la  frequence  jouait 
normalement  un  role  dans  ce  type  de  discrimination,  mais  un 
simple  incident  pent  suffire  si  son  importance  le  justifie. 
(Gervais,  supra;  Purdy  c.  Marwick  Manufacturing  Co. 
(Ont.  1987)  9  C.H.R.R.  D/4840  (Com.  Enq.  Ont.);  en  fin  de 
compte,  c'est  la  combinaison  de  la  frequence  et  du  caractere 
blessant  des  gestes  poses  qui  constitue  T element  determinant. 
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Dans  les  affaires  concernant  les  droits  de  la  personne,  la 
persistance  du  comportement  offensant  de  Tauteur  du  harcele- 
ment,  dument  informe  du  car  act  ere  blessant  de  sa  conduite, 
constitue  souvent  la  condition  necessaire  au  depot  d'une  plainte 
portant  sur  le  harcelement.  Comme  pour  la  frequence,  aucune 
preuve  n'est  necessaire  si  la  conduite  en  question  est  suffisam- 
ment  grave.  De  meme,  il  n'est  pas  toujours  necessaire  d'informer 
explicit ement  Tauteur  du  harcelement  de  la  nature  blessante  de 
son  comportement,  vu  que,  dans  bien  des  cas,  une  personne 
raisonnable  dans  la  meme  situation  saurait  parfaitement,  sans 
avoir  besoin  qu'on  le  lui  disc,  que  sa  conduite  est  indesirable. 

LES  CONTEXTES  FAVORISANT  LE  HARCELEMENT 

SEXUEL 

Le  Code  des  droits  de  la  personne  de  T  Ontario  et  la 
jurisprudence  ont  repere  et  inter dit  deux  contextes  favorisant  le 
harcelement  sexuel : 

1  .le  miheu  de  travail  empoisonne; 

2.1e  quiproquo. 

A.   Le  milieu  de  travail  empoisonne 

Ce  contexte  englobe  toutes  les  situations  dans  lesquelles  un 
type  de  comportement  entraine  I'existence  de  conditions  de 
travail  ou  un  milieu  de  travail  qui  porte  atteinte  a  la  dignite  d'une 
personne  sur  le  plan  sexuel  en  creant  une  atmosphere  intimi- 
dante,  hostile  et  meme  blessante.  Ce  miheu  empoisonne  pent  etre 
Toeuvre  d'un  collegue,  d'un  superviseur  ou  d'un  employ eur. 

Dans  Taffaire  Grace  Aragona  c.  Elegant  Lamp  Co.  Ltd.  et 
A.  Fillipitto  (Ontario  1982)  3  C.H.R.R.  D/1109,  une  commis- 
sion d'enquete  formee  en  vertu  du  Code  de  T  Ontario  a  propose  la 
distinction  suivante  entre  comportement  acceptable  et  miheu  de 
travail  empoisonne: 

La  distinction  n'existe  plus  lorsqu'on  pent  raisonnablement 
conclure  qu'une  conduite  erige  en  condition  d'emploi  un 
milieu  de  travail  qui  impose  des  atteintes  injustifiables  a  la 
dignite  d'une  personne  sur  le  plan  sexuel. 

Dans  Taffaire  Janzen,  la  Cour  supreme  du  Canada  a 
clairement  montre  que  les  communications  et  relations  of  fensantes 
constituaient  une  forme  de  harcelement.  Citant  des  declara- 
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tions  d'univer  sit  aires  a  cet  effet  qu'elle  approuvait  pleinement,  la 
Cour  supreme  a  egalement  inclus  dans  sa  definition  du  harcele- 
ment  sexuel  au  travail: 

les  situations  dans  lesquelles  les  employes  doivent  endurer 
des  gestes,  des  propositions  et  des  commentaires  deplaces  de 
nature  sexuelle...  (Janzen ,  supra,  p.  1284) 

B.  Lequiproquo 

Ce  deuxieme  contexte  englobe  toutes  les  situations  dans 
lesquelles  Temployee  qui  rejette  les  demandes  de  faveurs  sexuelles 
d'un  superviseur  ou  d'un  superieur  subit  un  prejudice  tangible 
dans  son  emploi,  que  ce  soit  au  niveau  de  la  securite  d*emploi, 
des  avantages  sociaux  ou  de  Tavancement,  en  raison  de  son 
refus.  L'alinea  6(3)  b)  du  Code  de  TOntario  vise  precisement  la 
question  du  harcelement  dans  le  contexte  du  quiproquo. 

L'ABOLITION  DE  LA  DISTINCTION 
La  tendance  a  consider er,  depuis  longtemps,  le  harcelement 
dans  le  contexte  du  quiproquo  comme  un  phenomene  plus 
serieux  que  celui  du  milieu  de  travail  empoisonne  a  subi  un  revers 
lorsque,  dans  T  affaire  Janzen ,  la  Cour  supreme  du  Canada  a 
rejete  cette  dichotomic.  Comme  le  declarait  I'ancien  juge  en  chef 
Dickson,  il  etait  inutile  de  classer  les  types  de  harcelement  selon 
une  forme  ou  une  autre: 

Ce  qui  importe  dans  les  allegations  de  harcelement  sexuel, 
c'est  qu'une  conduite  de  nature  sexuelle  non  soUicitee  existe 
en  milieu  de  travail,  independamment  du  fait  que  le 
harcelement  ait  eu  ou  non  parmi  ses  consequences  la 
privation  d' avantages  concrets  rehes  au  travail  comme 
sanction  du  refus  de  participer  a  des  activites  sexuelles. 
(Janzen ,  supra ,  p.  1283-1284) 

LA  RESPONSABILITE  DE  L'EMPLOYEUR 

A.    Quand  I'employeur  est-il  directement  responsable? 

La  responsabilite  de  Temployeur  risque  le  plus  d'etre 
invoquee  lorsqu'il  enfreint  directement  le  paragraphe  6(2)  ou 
Talinea  6(3)  a)  ou  b)  du  Code . 
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B .    Quand  I ' employ  eur  est-il  responsable  du  fait  d  'autrui  a 
Fegard  des  actes  de  ses  employes? 

Le  paragraphe  44(1)  du  Code  rend  Temployeur  responsable 
des  violations  du  Code  qui  ont  ete  commises  par  ses  dirigeants, 
mandataires  et  employes : 

Pour  Tapplication  de  la  presente  loi,  a  I'exception  des 
paragraphes  2(2),  4(2),  43(1)  et  de  Tarticle  6,  lorsqu'un 
dirigeant,  un  employe  ou  un  mandataire  d'une  personne 
morale,  d'un  syndicat,  d'une  association  commerciale  ou 
professionnelle,  d'une  association  non  dotee  de  la  person- 
nalite  morale  ou  d'une  organisation  patronale  fait  ou  omet 
de  faire  quoi  que  ce  soit  dans  Texercice  de  son  emploi,  cette 
action  ou  cette  omission  est  reputee  commise  par  I'orga- 
nisme  en  question. 

II  convient  de  noter  que  Particle  6  est  exclu,  celui  qui 
proclame  justement  le  droit  de  ne  pas  etre  expose  au  harcelement 
sexuel  au  travail.  II  semblerait  done,  a  premiere  vue,  que  les 
employeurs  ne  soient  pas  responsables  des  actes  de  harcelement 
sexuel  que  commettent  leurs  employes.  Un  examen  un  peu  plus 
approfondi  permet  d'affirmer  que  les  employeurs  peuvent  etre 
responsables  du  fait  d' autrui. 

Disons  en  premier  lieu  que  T absence  de  responsabilite 
reputee  par  la  loi  ne  signifie  pas  qu'on  ne  puisse  jamais  tenir 
r employ eur  pour  responsable  des  actes  d'un  employe,  mais 
seulement  que  sa  responsabilite  n'est  pas  automatique. 

Soulignons  en  deuxieme  lieu  que,  si  Particle  6  est  exclu  des 
dispositions  du  paragraphe  44(1),  le  paragraphe  4(1)  ne  Test  pas. 
L' employ  eur  est  repute  responsable  des  actes  de  ses  employes  qui 
contreviennent  au  paragraphe  4(1),  lequel  declare  le  droit  a  «un 
traitement  egal  en  matiere  d'emploi,  sans  discrimination  fondee 
sur  ...  le  sexe  ...».  Or,  c'est  precisement  ce  droit  qui,  d'apres  la 
Cour  supreme  du  Canada,  a  ete  viole  pour  cause  de  harcelement 
sexuel  dans  I'affaire  Janzen .  Conformement  a  cette  decision, 
r  employ  eur  pourrait  etre  repute  (en  vertu  du  paragraphe  44(1) 
du  Code)  responsable  des  actes  de  harcelement  sexuel 
attribuables  a  ses  employes  parce  qu'ils  contreviennent  au 
paragraphe  4(1). 
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C.   La  responsabilite  de  I 'employ eur  en  vertu  de  la  Loi  cana- 
dienne  sur  les  droits  de  la  personne 

En  1988,  le  concept  de  la  responsabilite  du  fait  d'autrui  a  ete 
introduit  dans  la  loi  federale,  au  paragraphe  48(5)  de  la  Loi 
canadienne  sur  les  droits  de  la  personne,  L.R.C.  de  1985, 
ch.H-6,  et  modifications.  En  vertu  de  ce  paragraphe,  Tem- 
ployeur  pent  etre  responsable  des  actes  commis  par  un  dirigeant, 
administrateur  ou  employe  dans  le  cadre  de  son  emploi,  sauf  s'il 
est  etabli  que: 

•  Facte  en  question  a  ete  commis  sans  le  consent ement  de 
r  employ  eur; 

•  I'employeur  a  fait  preuve  de  toute  la  diligence  possible 
pour  eviter  la  perpetration  de  cet  acte; 

•  I'employeur  a  par  la  suite  attenue  les  effets  du  comporte- 
ment  en  question. 

Cette  loi  a  pour  effet  d'imposer  une  obligation  concrete  a 
Temployeur  a  I'egard  des  actes  commis  par  ses  employes  s'il  veut 
eviter  d'en  etre  responsable.  Les  elements  constitutifs  de  cette 
obligation  concrete  sont  les  suivants  : 

1)  la  prise  de  mesures  preventives  (diligence); 

2)  la  prise  de  mesures  destinees  a  modifier  les  consequences 
des  actes  illegaux  (efforts  pour  les  attenuer). 

Le  principe  sur  lequel  repose  la  responsabilite  de  I'em- 
ployeur du  fait  d'autrui  semble  etre  que  seule  la  participation 
active  des  employ  eur  s  permettra  de  faire  disparaitre  le  harcele- 
ment  sexuel  au  travail. 

LA  POLITIQUE  DE  LUTTE  CONTRE  LE 
HARCELEMENT  SEXUEL 
Que  la  loi  regissant  les  activites  d'une  entreprise  soit  la  Loi 
canadienne  sur  les  droits  de  la  personne  ou  le  Code  des  droits  de 
la  personne  de  I'Ontario,  il  se  pent  que  les  employeurs  soient 
tenus  pour  responsables  des  actes  de  harcelement  sexuel  que 
commettent  leurs  employes,  auquel  cas  il  leur  est  conseille  de 
s'informer  des  mesures  qu'ils  peuvent  prendre  pour  eviter  que 
leur  responsabilite  ne  soit  mise  en  jeu.  Toutefois,  ce  n'est  pas 
simplement  une  question  d'interet  personnel;  I'Ontario  a  pro- 
clame  le  droit  de  toute  personne  de  ne  pas  etre  exposee  au 
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harcelement  sexuel,  c'est  une  politique  officielle.  Les  cabinets 
d'avocats  devraient  peut-etre  reflechir  a  la  fagon  dont  ils 
pourraient  promouvoir  et  garantir  ce  droit  de  la  personne  en 
milieu  de  travail. 

On  dit  souvent  que  la  meilleure  fa^on  d'aborder  le  probleme 
du  harcelement  sexuel  consiste  a  eduquer  les  gens  et  a  mettre  sur 
pied  une  procedure  de  traitement  des  plaintes.  Les  cabinets 
d'avocats  sont  encourages  a  reflechir  a  Telaboration  et  a  la  mise 
en  oeuvre  d'une  politique  destinee  au  personnel  qui  traite  du 
harcelement  sexuel  et  qui  devrait : 

a)  definir  la  nature  des  actes  qui  seraient  assimiles  au 
harcelement  sexuel; 

b)  enoncer  clairement  I'interdiction  decretee  par  Tem- 
ployeur  de  se  comporter  de  la  sorte,  ainsi  que  sa  volonte 
de  garantir  un  miheu  de  travail  sans  discrimination  ni 
harcelement  au  travail. 

c)  prevoir  des  sanctions  pour  les  employes  qui  commettent 
des  actes  inter dits. 

Le  cabinet  d'avocats  qui  agit  ainsi  pourra  prouver  a  la 
Commission  des  droits  de  la  personne,  si  besoin  est,  qu'il  s'est 
efforce  de  s'acquitter  des  obligations  qu'impose  le  Code,  Ce 
faisant,  il  aura  franchi  une  etape  importante  pour  mettre  en 
oeuvre  la  politique  officielle  et  faire  disparaitre  une  forme  de 
harcelement  qui  est  illegale,  blessante  et  aviHssante. 

Les  membres  pourront  bientot  se  procurer  des  copies  de  la 
« Declaration  de  principes  modele  concernant  le  harcelement 
sexuel  au  travail»  a  la  Societe  du  barreau  du  Haut-Canada.  Les 
cabinets  d'avocats  sont  invites  a  T adapter  a  leur  contexte. 
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Les  membres  de  la  Societe  qui  desirent  se  procurer  des 
copies  en  anglais  de  Texpose  des  lois  et  de  I'annexe  complete  de  la 
jurisprudence  peuvent  appeler  Andrew  Brockett,  directeur  de 
la  recherche,  au  (416)  947-5228. 

RECHERCHE  ET  PLANIFICATION 

Le  Conseil  a  approuve  la  recommandation  de  mettre  sur 
pied  un  projet-pilote  de  douze  mois  dont  Tobjet  serait  d'offrir 
des  services  juridiques  gratuits  aux  organismes  a  but  non  lucratif 
d'un  comte  donne.  Cette  recommandation  est  le  fruit  d'une 
etude  d' evaluation  des  besoins  menee  par  le  Sous-comite  des 
services  benevoles  qui  a  souligne  les  besoins  de  services 
juridiques  de  ces  organismes,  incapables  d'en  obtenir  faute  de 
moyens.  Ce  projet,  dont  le  cout  est  estime  a  6  000  dollars,  devrait 
permettre  de  savoir  s'il  est  possible  de  creer  un  systeme  officiel 
de  prestation  de  services  benevoles  a  Techelle  provinciale. 

Le  Conseil  a  adopte  les  recommandations  suivantes  : 

a)  Que  le  Sous-comite  des  services  benevoles  ait  Tautorisa- 
tion  de  prendre  part  aux  discussions  avec  le  Comite  des 
communications,  le  Comite  de  liaison  avec  les  comtes  et 
districts  et  TAssociation  des  presidents  en  droit  de 
comte  et  de  district  en  vue  de  creer  un  projet-pilote, 
d'une  duree  de  douze  mois,  a  partir  du  septembre  ou 
le  plus  tot  possible  apres  cette  date. 

b)  Que  le  projet-pilote  soit  un  service  benevole  d'informa- 
tion  juridique  dans  un  comte  choisi  en  consultation  avec 
TAssociation  des  presidents  en  droit  de  comte  et  de 
district. 

c)  Que  le  projet-pilote  soit  destine  a  mettre  sur  pied  un 
systeme  officiel  de  prestation  de  services  benevoles, 
selon  lequel  les  avocats  et  avocates  du  comte  se  charge- 
raient,  a  titre  benevole,  de  satisfaire  les  besoins 
juridiques  des  organismes  a  but  non  lucratif  du  comte. 

d)  Que  le  critere  d'admissibilite  determinant  soit  Timpos- 
sibilite  d'assumer  le  cout  des  services  juridiques. 
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e)  Que  le  service  benevole  d '  information  j  uridique  mis  sur 
pied  soit  conforme  aux  recommandations  du  rapport 
d'evaluation  des  besoins  de  services  benevoles. 

f)  Qu'une  methode  d' evaluation  reguliere  soit  prevue 
dans  le  projet-pilote  et  qu'une  evaluation  globale  soit 
effectuee  a  la  fin  des  douze  mois. 

g)  Que  la  Direction  des  communications  de  la  Societe  du 
barreau  obtienne  Tautorisation  du  Comite  des  commu- 
nications d'offrir  les  services  suivants  dans  le  cadre  du 
service  benevole  d'information  juridique  : 

i .  la  redaction  et  1 '  envoi  de  lettr es  in vit ant  les  avocat s 
et  les  avocates  du  comte  choisi  a  participer  au 
service; 

ii.  la  preparation,  Timpression  et  Tenvoi  de  formu- 
laires  de  demandes  aux  avocats  et  avocates  du 
comte; 

iii.  la  creation  et  T  administration  quotidienne  du 
projet,  y  compris  le  traitement  des  demandes  de 
renseignements  par  telephone  venant  des  organis- 
mes  a  but  non  lucratif  et  les  recommandations 
d'avocats  et  d'avocates  participant  au 
programme; 

iv.  la  preparation,  Timpression  et  Tenvoi  de  la  carte 
du  service  benevole  d'information  juridique  a  tons 
les  organismes  a  but  non  lucratif  admissibles  du 
comte; 

V.  la  preparation,  I'impression  et  Tenvoi  de  question- 
naires destines  a  evaluer  la  satisfaction  des  orga- 
nismes, a  retourner  une  fois  les  services  obtenus; 

vi.  le  lancement  de  la  premiere  conference  de  presse 
du  service  benevole  d'information  juridique  dans 
le  comte  choisi. 

h)  Qu'on  demande  au  Comite  des  communications  de 
prevoir  6  000  dollars  pour  le  projet  dans  son  budget  de 
1991-1992. 
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i)    Que  r  association  des  avocats  et  des  avocates  du  comte 
choisi  soit  chargee  des  fonctions  suivantes  : 

i.  encourager  les  avocats  et  avocates  du  comte  a 
participer  au  service  benevole  d'information 
juridique; 

ii.  etablir,  en  collaboration  avec  le  Sous-comite  des 
services  benevoles,  les  criteres  de  selection  des 
organismes  qui  seront  admissibles; 

iii.  dresser  une  liste  des  organismes  a  but  non  lucratif 
admissibles  auxquels  il  faut  envoyer  de  la  docu- 
mentation sur  le  service; 

iv.  autoriser  le  lancement  du  pr oj  et  lor squ '  un  nombre 
suffisant  d' avocats  et  avocates  aura  accepte  de 
participer  au  service  et  aura  fait  le  necessaire  pour 
s' assurer  que  des  normes  de  service  convenables 
seront  appliquees  pendant  la  duree  totale  du 
projet-pilote; 

V.     promouvoir,  dans  le  comte,  le  service  benevole 
d'information  juridique; 
j)    Que,  dans  Texercice  des  fonctions  prevues  au  point  i), 

Tassociation  des  avocats  et  des  avocates  du  comte  soit 

en  liaison  avec  le  Sous-comite  des  services  benevoles  et 

lui  fasse  rapport  en  temps  opportun. 
k)   Que  le  Sous-comite  ait  Tautorisation  : 

i.  de  coordonner  le  projet-pilote  en  collaboration 
avec  I'association  des  avocats  et  des  avocates  du 
comte  et  la  Direction  des  communications  de  la 
Societe  du  barreau; 

ii.  d'evaluer  le  projet-pilote  afin  d' etablir  s'il  est 
possible  de  mettre  sur  pied  un  systeme  officiel  de 
prestation  de  services  benevoles  dans  toute  la 
province; 

iii.  de  renvoyer  le  rapport  d' evaluation  des  besoins  au 
Comite  de  financement  des  cliniques  d'aide 
juridique  et  de  discuter  ensemble  de  T application 
des  recommandations  visant  les  besoins  des 
cliniques  d'aide  juridique. 
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iv.    de  faire  enquete  sur  d'autres  aspects  d'un  systeme 
officiel  de  prestation  de  services  benevoles  et 
d'etudier  la  possibilite  de  mettre  sur  pied  un 
projet-pilote  dans  T agglomeration  de  Toronto; 
1)    Que,  dans  le  cadre  de  1' application  des  recommanda- 
tions,  le  Sous-comite  des  services  benevoles  continue  de 
consulter  le  Comite  de  recherche  et  de  planification. 

AFFAIRES  DISCIPLINAIRES 

Le  28  mars  1991 

•  Michael  Barry  Biderman 

Michael  Biderman,  avocat  de  London,  a  ete  suspendu  pour 
dix-huit  mois.  Apres  sa  reintegration,  il  devra  travailler  comme 
salarie  pendant  trois  ans  et  demi  et  n'aura  pas  le  droit,  durant 
cette  periode,  de  gerer  un  compte  en  fiducie. 

Du  21  juillet  1987  au  16  decembre  1988,  Michael  Biderman  a 
detourne  environ  32  150  dollars  d'un  compte  en  fiducie  combine. 
Les  retraits  ont  servi  a  alleger  un  probleme  de  tresorerie  ainsi 
qu'a  financer  certaines  depenses  d'exercice  et  des  depenses 
personnelles.  Les  fonds  etaient  en  general  restitues  lors  de  la 
conclusion  de  transactions  immobiheres;  aucun  cHent  ni  aucune 
cHente  n'a  subi  de  prejudice.  L' avocat  a  ete  re?u  au  barreau  en 
mars  1977. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


April  25th  and  26th,  1991 . 

LEGAL  EDUCATION 

•  Continuing  Legal  Education  Reform  Subcommittee 

Convocation  approved  the  PreHminary  Report  of  the 
Continuing  Legal  Education  Reform  Subcommittee  of  April 
26th,  1991. 

In  1990  the  Legal  Education  Committee  appointed  the 
Continuing  Legal  Education  Reform  Subcommittee  to  study  the 
role  of  the  Law  Society's  Continuing  Legal  Education  Depart- 
ment and  to  make  recommendations  for  its  future  direction. 

The  Subcommittee  is  composed  of  Benchers,  representa- 
tives of  the  County  and  District  Law  Associations,  the  Canadian 
Bar  Association-Ontario  and  the  Bar  Admission  Advisory 
Committee.  The  Subcommittee  is  also  assisted  by  members  of 
the  Law  Society  staff.  Set  out  below  is  the  Report  of  the 
Subcommittee: 

CONTINUING  LEGAL  EDUCATION  REFORM 
SUBCOMMITTEE 

PRELIMINARY  REPORT  (April  26,  1991) 
In  1990  the  Legal  Education  Committee  appointed  the  Continu- 
ing Legal  Education  Reform  Subcommittee  to  study  the  role  of 
the  Law  Society's  Continuing  Legal  Education  Department  and 
to  make  recommendations  for  its  future  direction. 

The  Subcommittee  is  chaired  by  Tom  Bastedo,  and  its 
members  are  Denise  Bellamy,  CoHn  Campbell,  Sandra  Chapnik, 
Allan  Rock,  Marc  Bode  (representing  the  County  and  District 
Law  Associations),  Loretta  Merritt  (representing  the  Bar  Admis- 
sion Advisory  Committee),  and  Paul  Perell  (representing 
the  Canadian  Bar  Association-Ontario).  The  Subcommittee  is 
assisted  by  the  Law  Society's  Director  of  Education, 
Alan  Treleaven,  Director  of  Continuing  Legal  Education, 
Brenda  Duncan,  and  Continuing  Legal  Education  Manager, 
Cheryl  Keech. 
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The  Subcommittee  has  been  meeting  regularly  since  Sep- 
tember of  1990.  This  Report  contains  both  proposals  for 
implementation  and,  in  Appendix  A,  for  future  study. 

RECOMMENDATIONS 

1 .     CONTINUING  LEGAL  EDUCATION  MANDATE 

RECOMMENDATION: 

The  Law  Society  should  adopt  the  following  statement 
defining  its  Continuing  Legal  Education  mandate: 

Members  of  the  legal  profession  have  an  obligation  to 
be  competent  in  performing  legal  services.  Continuing 
Legal  Education  programs  have  an  essential  role  in  enhanc- 
ing a  lawyer's  skills,  attitudes,  knowledge,  and  sense  of 
responsibiHty.  The  Law  Society  should  therefore  ensure  that 
effective  Continuing  Legal  Education  programs  are  in 
place. 

COMMENTARY: 

The  responsibility  of  the  Law  Society's  Legal  Education 
Committee  is  prescribed  in  Rule  35  (2)  (g)  of  the  Rules  made 
under  the  Law  Society  Act,  in  which  it  is  stated  that  the 
Legal  Education  Committee  shall  **estabUsh  and  hold,  in 
connection  with  continuing  education  programs  or  other- 
wise, courses  of  lectures,  seminars,  conferences  and  panel 
discussions,  and  pubhsh  any  parts  thereof". 

The  duty  of  Law  Society  members  to  be  competent  is 
prescribed  in  Rule  2  of  the  Professional  Conduct  Hand- 
book. Rule  2  (a)  reads:  **The  lawyer  owes  the  cHent  a  duty  to 
be  competent  to  perform  any  legal  service  undertaken  on  the 
chent's  behalf".  Commentary  5  to  Rule  2  is  entitled 
'^Maintaining  Competence",  and  states:  **The  lawyer 
should  keep  abreast  of  developments  in  the  branches  of  law 
wherein  the  lawyer's  practice  lies  by  engaging  in  continuing 
study  and  education". 

Pursuant  to  this  mandate,  Continuing  Legal  Education 
programs  should  also  be  in  place  for  support  staff,  as 
support  staff  fulfil  an  increasingly  significant  function  in 
the  effective  service  of  client  interests. 


78 


2.  CONTINUING  LEGAL  EDUCATION 
SUBCOMMITTEE 

RECOMMENDATION: 

The  Legal  Education  Committee  should  establish  a  perma- 
nent Continuing  Legal  Education  Subcommittee.  The  Sub- 
committee should  meet  regularly  with  the  Continuing  Legal 
Education  Department  staff  to  provide  policy  direction,  to 
monitor  and  implement  the  changes  recommended  in  this 
Report,  to  work  with  the  staff  in  estabhshing  priorities,  and 
to  report  to  the  Legal  Education  Committee  at  the  Commit- 
tee's regular  meetings. 

The  Subcommittee  should  include  representation  from 
outside  of  Metropolitan  Toronto,  and  may  include  persons 
who  are  not  members  of  the  Legal  Education  Committee. 

COMMENTARY 

The  Continuing  Legal  Education  Committee  would  have  a 
primarily  poHcy  role,  as  distinct  from  the  role  of  the 
Continuing  Legal  Education  Department  staff,  which  is  to 
plan  and  deliver  effective  programs. 

3.  FINANCIAL 
RECOMMENDATION: 

The  Continuing  Legal  Education  Department  staff  should 
endeavour  to  implement  the  recommendations  in  this 
Report  on  a  break-even  basis,  except  where  as  a  matter  of 
policy  the  Continuing  Legal  Education  Subcommittee  rec- 
ommends otherwise. 

The  financial  consequences  of  specific  new  initiatives 
should  be  studied.  (Examples  include  regional,  French 
language,  and  computer  education  programs.)  The  Contin- 
uing Legal  Education  Subcommittee  should  monitor  care- 
fully from  time  to  time  the  implementation  of  the  recom- 
mendations in  this  Report  while  attempting  to  maintain  an 
overall  break-even  budget.  The  Subcommittee  should  at  the 
conclusion  of  two  years  from  the  approval  of  this  Report 
consider  and  make  recommendations  to  the  Legal  Educa- 
tion Committee  as  to  whether  the  existing  break-even 
budget  objectives  should  be  altered. 


COMMENTARY: 

Members  of  the  Committee  are  of  different  views  as  to 
whether  the  Continuing  Legal  Education  Department  must 
operate  on  a  break-even  basis.  For  example,  some  members 
feel  that  the  objectives  of  providing  education  to  the 
profession,  especially  outside  of  Metropolitan  Toronto, 
justify  departing  from  a  break-even  budget  objective. 

It  is  recognized  by  all  members  of  the  Committee  that  it 
might  be  necessary  to  depart  eventually  from  the  general 
principle  of  break-even  budgeting. 

Special  funding  from  the  Law  Foundation,  or  other 
sources,  may  be  required.  In  addition,  at  the  end  of  the 
two-year  period,  the  Committee  will  be  able  to  recommend 
to  Convocation  and  to  the  Legal  Education  Committee 
whether  the  objectives  of  the  Continuing  Legal  Education 
pohcy  of  the  Law  Society  can  only  be  met  by  an  infusion  of 
funds  from  sources  other  than  course  revenues.  In  addition, 
the  necessity  of  the  Department  to  maintain  its  revenue 
through  large  mass  programs  does  not  necessarily  correlate 
with  the  general  objective  of  offering  comprehensive  pro- 
grams to  a  wide  spectrum  of  the  profession. 

REGIONAL  CONTINUING  LEGAL  EDUCATION 
RECOMMENDA  TION: 

If  the  Law  Society's  mandate  is  to  be  fulfilled,  effective 
Continuing  Legal  Education  programs  should  be  available 
throughout  Ontario. 

The  Continuing  Legal  Education  Department  should 
work  with  the  County  and  District  Law  Associations  on 
a  regular  basis  to  develop,  implement  and  monitor 
the  effective  provision  of  Continuing  Legal  Education 
programs  throughout  the  province.  Provision  of 
programs  must  be  viewed  as  a  shared  responsibility  to  be 
assumed  by  the  Law  Society  and  the  County  and  District 
Law  Associations. 

As  a  first  step,  program  packages  should  be  developed 
so  that  individual  County  and  District  Law  Associations  can 
work  with  the  Law  Society's  Continuing  Legal  Education 
Department  to  provide  effective  regional  programs. 
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The  existing  system  of  placing  free  video  tapes  in 
County  and  District  libraries  should  be  continued  for  the 
time  being  and  monitored  for  effectiveness. 

Lexitel,  a  system  of  interactive  teleconferencing, 
should  be  re-introduced  on  a  pilot  program  basis  in  the 
1991-92  program  year. 

COMMENTARY: 

The  Law  Society's  most  comprehensive  range  of  programs 
is  provided  through  its  Toronto  facihty.  Valuable  programs 
are  also  offered  in  the  Law  Society's  London  and  Ottawa 
facilities.  Outside  of  London,  Ottawa,  and  Toronto,  some 
regional  programs  have  been  marketed  and  initiated  by 
means  of  a  combination  of  live  and  video  presentation. 

(Lawyers  practising  in  Metropolitan  Toronto  find  it 
considerably  more  convenient  and  economical  to  maintain 
professional  competence  through  enroUing  in  live  Continu- 
ing Legal  Education  programs.) 

It  is  very  difficult  to  offer  effective  regional  Continuing 
Legal  Education  programs  without  the  active  cooperation 
of  individual  County  and  District  Law  Associations. 
Accordingly,  program  packages  should  be  developed  invit- 
ing and  facilitating  the  involvement  of  the  Associations  in 
the  delivery  of  regional  programs. 

The  packages  would  require  some  administrative  sup- 
port by  the  Associations  and,  depending  on  the  number  of 
lawyers  who  would  be  participating,  would  allow  for  local 
delivery  by  means  of  a  mix  of  live  and  video  programs. 

5.    ALTERNATIVE  DELIVERY  OF  PROGRAMS 
RECOMMENDATION: 

To  meet  both  regional  needs  and  the  needs  of  lawyers  who 
report  that  economic  pressures  make  it  increasingly  difficult 
to  attend  traditional  half-day  or  longer  programs,  the 
Continuing  Legal  Education  Department  should  explore 
alternative  means  of  providing  programs. 

To  that  end,  the  use  and  development  of  computer 
assisted  instruction  should  continue. 

There  should  be  continuing  exploration  of  other  pro- 
gram methods,  such  as  breakfast  series,  workbooks,  inter- 
active video,  Lexitel,  and  co-operative  in-house  programs. 


COMMENTARY: 

It  is  important  to  make  programs  more  accessible  to  the 
profession,  but  on  a  basis  which  is  affordable  to  the  Law 
Society.  A  breakfast  series  permits  lawyers  to  participate 
without  significantly  interfering  with  their  working  day. 
Computer  assisted  instruction  can  be  very  effective,  particu- 
larly in  the  tax  and  accounting  areas,  but  is  expensive  to 
develop  and  maintain. 

The  Subcommittee  explored  alternative  delivery  means 
such  as  interactive  video  and  satellite.  Economics  and 
current  technology  suggest  that  such  means  are  not  feasible 
at  present. 

CURRICUL  UM  DEVELOPMENT 
RECOMMENDATION: 

Courses  of  study  in  practice  and  practice  skills  areas  should 
be  developed  and  marketed  in  addition  to  the  current 
schedule  of  programs,  which  is  developed  on  a  substantially 
ad  hoc  basis. 

The  curriculum  should  include  a  comprehensive  sched- 
ule of  basic  level  programs  as  well  as  more  advanced-level 
programs.  This  would  permit  lawyers  to  plan  their  own 
education  on  an  organized  basis. 

In  developing  curricula,  educational  experts  should  be 
involved  in  program  planning  and  design. 

Ad  hoc  program  planning  would  continue  to  respond 
to  significant  new  developments  in  the  law. 

COMMENTARY: 

A  curriculum  will  assist  lawyers  in  planning  for  their  own 
professional  development.  Such  a  curriculum  would  permit 
lawyers  to  choose  a  series  of  programs  to  enhance  their 
competence  or  to  become  competent  to  change  areas  of 
practice  or  return  to  practice  from  other  endeavours. 

A  comprehensive  Real  Estate  curriculum  is  currently 
being  developed  by  the  Law  Society's  Continuing  Legal 
Education  Department.  The  planning  group  is  being 
chaired  by  Frances  Wright,  of  McCarthy,  Tetrault,  and 
includes  lawyers  from  Hawkesbury,  London,  Ottawa,  and 
Toronto.  The  first  stage  of  the  curriculum  will  feature  a 
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comprehensive  schedule  of  programs  at  the  basic  level. 
Future  development  will  be  at  a  more  advanced  level. 
Attached  as  Schedule  *  *B"  is  a  Hst  of  suggested  topics  for  the 
Real  Estate  curricula. 

7.  PROGRAM  PLANNING 
RECOMMENDATION: 

In  the  major  practice  areas,  the  Continuing  Legal  Education 
Department  staff  should  work  with  practitioner  advisory 
groups  to  identify  and  plan  programs. 

In  areas  where  there  is  Certification  of  SpeciaHsts,  the 
staff  should  work  with  the  Certification  panels. 

The  Bar  Admission  Course  full-time  Faculty  should 
also  be  involved  in  the  process,  to  ensure  co-ordination  with 
the  Bar  Admission  Course  curriculum. 

COMMENTARY: 

Practitioner  advisory  groups  work  effectively  as  planning 
teams  if  they  are  both  structured  and  organized.  The 
Continuing  Legal  Education  Department  staff  have  already 
begun  to  re-introduce  and  expand  the  use  of  practitioner 
advisory  groups. 

In  developing  new  types  of  programs,  educational 
experts  might  be  involved  in  program  planning  and  design. 

8.  CER  TIFICATION  OF  SPECIALISTS 
RECOMMENDATION: 

To  respond  to  any  mandatory  education  component  of  the 
Certification  process,  Continuing  Legal  Education  pro- 
grams and  curricula  should  be  developed. 

COMMENTARY: 

If  there  is  a  mandatory  education  component  of  certifica- 
tion, it  will  require  advanced  level  programs  in  the  desig- 
nated practice  areas  so  that  lawyers  are  able  to  attain  and 
maintain  the  requirements  for  certification. 


BAR  ADMISSION  COURSE  CO-ORDINATION 


RECOMMENDATION: 

Curricula  and  programs  should  be  planned  to  complement 
the  program  of  the  reformed  Bar  Admission  Course, 
building  on  where  the  Bar  Admission  Course  concludes, 
expanding  in  some  areas,  and  filHng  in  gaps. 

COMMENTARY: 

The  reformed  Bar  Admission  Course  comprises  three 
Phases.  Phase  One  is  a  one  month  pre-articling  program, 
focusing  on  training  in  six  skills  units:  Professional  Respon- 
sibihty.  Interviewing,  Legal  Research,  Legal  Writing  and 
Drafting,  Negotiation,  and  Advocacy. Phase  Two  is  the  arti- 
cling year,  the  educational  quality  of  which  is  to  be  enhanced 
by  the  implementation  of  the  Proposals  for  Articling 
Reform. 

Phase  Three  is  the  post-articHng  three  month  Bar 
Admission  Course,  which  involves  very  little  use  of  the 
lecture  method  and  focuses  on  working  through  hypotheti- 
cal client  files  in  a  seminar  format.  The  Phase  Three  subject 
areas,  all  of  which  will  include  examinations,  are  Business 
Law,  Civil  Litigation,  Criminal  Procedure,  Estate  Plan- 
ning, Family  Law,  PubHc  Law,  and  Real  Estate.  Integrated 
into  the  basic  seven  courses  will  be  Creditor  and  Debtor 
Law,  Taxation,  Professional  Responsibility,  and  Practice 
Management.  Accounting  and  Evidence  will  be  studied  by 
means  of  computer  assisted  instruction. 

The  Bar  Admission  Course  is  a  general  studies  pro- 
gram, focusing  on  basic  lawyering  skills  and  the  most 
common  areas  of  practice.  There  will  therefore  be  a  need  to 
provide  Continuing  Legal  Education  programs  at  a  more 
in-depth  level  and  in  areas  not  covered  in  the  Bar  Admission 
Course. 

The  Bar  Admission  Course  full-time  Faculty  would 
work  with  the  Director  of  Continuing  Legal  Education  and 
the  practitioner  advisory  groups. 
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10.  CO-OPERATION  WITH  OTHER  CONTINUING 
LEGAL  EDUCATION  OFFERORS 

RECOMMENDATION: 

The  Law  Society's  Continuing  Legal  Education  Depart- 
ment should  continue  to  cooperate  with  the  Canadian  Bar 
Association-Ontario  and  other  similar  providers. 

COMMENTARY: 

The  Law  Society  has  historically  co-operated  with  the 
Canadian  Bar  Association-Ontario  to  provide  comprehen- 
sive service  to  the  profession  and  to  avoid  duphcation  of 
programs.  Significant  cooperation  will  not  only  enhance  the 
quality  of  programs  but  should  reduce  the  pressure  on  the 
Law  Society's  Continuing  Legal  Education  Department  to 
expand  its  staff  and  resources  significantly. 

11.  COURSE  LEADER  EDUCATION 
RECOMMENDATION: 

The  Continuing  Legal  Education  Department  should  imple- 
ment course  leader  training  programs  on  a  voluntary  basis, 
tailored  to  meet  the  needs  of  various  program  formats  and 
to  enhance  the  ability  of  course  leaders  to  be  effective 
educators. 

COMMENTARY: 

Many  programs  would  be  more  effective  if  the  course 
leaders  were  trained  in  effective  presentation  and  teaching 
techniques.  Course  leader  training  programs  should  be 
developed  to  assist  lawyers  in  serving  as  lecturers  and  as 
leaders  of  discussion  groups,  workshops,  and  skills  training 
sessions. 

Because  of  the  significant  demand  which  is  already 
placed  on  most  lawyers'  time,  it  would  not  be  advisable  to 
make  course  leader  training  programs  mandatory.  Atten- 
dance should  be  actively  encouraged,  and  a  variety  of 
techniques  employed  to  prepare  course  leaders. 

12.  PROFESSIONAL  RESPONSIBILITY 
RECOMMENDATION: 

Programs  should  include  an  increased  emphasis  on  Profes- 
sional Responsibility  in  the  practice  of  law. 


COMMENTARY: 

Professional  Responsibility  is  a  significant  component  in 
the  Bar  Admission  Course  curriculum,  but  should  receive 
more  significant  attention  in  Continuing  Legal  Education 
programs.  Professional  Responsibility  is  Ukely  more  effec- 
tively taught  in  the  context  of  other  courses  rather  than 
being  the  subject  of  a  single  course. 

The  Federation  of  Law  Societies  of  Canada  is  sponsor- 
ing Professor  Brent  Cotter  of  the  Dalhousie  University 
Faculty  of  Law  in  the  development  of  a  model  Professional 
Responsibility  curriculum.  It  is  hoped  that  the  model 
curriculum  will  be  a  useful  guide  for  integrating  Profes- 
sional Responsibihty  into  Continuing  Legal  Education 
programs. 

SKILLS  EDUCATION 
RECOMMENDATION: 

Development  of  programs  designed  to  enhance  lawyering 
skills  through  hands-on  practice  and  workshops  should 
continue.  Skills  education  should  be  integrated  into  curric- 
ula, and  should  be  available  in  each  of  the  Certification 
areas. 

COMMENTARY: 

Skills  education  programs  can  be  offered  in  specialized 
skills  courses,  such  as  advocacy  programs,  but  can  also 
form  a  part  of  a  substantive  practice  program.  For  example, 
a  program  in  Estate  Planning  could  include  a  Wills  drafting 
workshop.  There  are  a  number  of  lawyering  skills  which  can 
be  identified  independently  of  particular  practice  areas. 

For  example,  in  the  Proposals  for  ArticHng  Reform  the 
practice  skills  Hsted  are  Professional  Responsibility,  Inter- 
viewing, Advising,  Fact  Investigation,  Legal  Research, 
Analysis  of  Problems,  Planning  and  Conduct  of  a  Matter, 
File  and  Practice  Management,  Office  Systems,  Drafting, 
Writing,  Negotiation,  and  Advocacy. 

The  Law  Society  is  working  in  partnership  with  the 
Advocates'  Society  to  provide  a  comprehensive  curriculum 
of  advocacy-oriented  programs  through  the  Advocates' 
Society  Institute. 
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Skills  programs  generally  feature  lower  ratios  of  course 
leaders.  Accordingly,  skills  programs  are  generally  less 
financially  rewarding  to  offer,  a  factor  which  must  be 
considered  if  skills  education  is  to  be  significantly 
expanded. 

14.  FRENCH  LANGUAGE  PROGRAMS 
RECOMMENDATION: 

Pursuant  to  the  Law  Society's  French  Language  Services 
PoHcy  and  the  Law  Society's  Continuing  Legal  Education 
mandate,  programs  should  be  available  in  the  French 
language  in  areas  where  the  population  of  lawyers  warrants. 

COMMENTARY: 

The  Law  Society  has  begun  to  develop  programs  in  French 
through  its  Ottawa  office,  in  cooperation  with  the  Canadian 
Bar  Association-Ontario  and  L'Association  des  Juristes 
d'Expression  Frangaise  de  1' Ontario. 

While  the  number  of  francophone  lawyers  is  increasing 
in  Ontario,  the  size  of  the  francophone  Bar,  and  the 
significant  expense  of  providing  programs,  including  trans- 
lation and  interpretation,  must  be  confronted  and  budgeted 
for  before  comprehensive  French  language  programs  can  be 
offered. 

15.  ADMINISTRATIVE  SYSTEMS 
RECOMMENDATION: 

The  Continuing  Legal  Education  Department  should  adapt 
its  own  administrative  systems  and  staffing  requirements  to 
fulfil  its  mandate  effectively  and  to  implement  the  Pro- 
posals in  this  Report. 

The  Continuing  Legal  Education  Department  should 
consult  with  its  counterparts  in  other  jurisdictions  to  deter- 
mine what  administrative  changes  might  be  introduced. 

To  assist  in  assessing  the  success  of  the  Continuing 
Legal  Education  Department  in  fulfilling  its  mandate, 
statistics  should  continue  to  be  maintained  on  evaluations, 
attendance,  and  financial  impHcations  for  each  program. 
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COMMENTARY: 

The  introduction  of  a  curriculum-based  approach  to  pro- 
grams and  programs  to  support  Certification  will  impose 
significant  demands  on  the  Continuing  Legal  Education 
Department.  Accordingly,  it  is  essential  that  administrative 
systems  be  in  place  which  will  most  effectively  meet  these 
demands. 

Other  jurisdictions,  including  British  Columbia  and 
some  American  states,  have  already  conducted  extensive 
reviews  of  their  own  operations,  have  worked  with  indepen- 
dent consultants,  and  have  implemented  reforms.  The  Law 
Society's  Continuing  Legal  Education  Department  should 
be  able  to  benefit  from  the  experience  elsewhere. 

SCHEDULE  B 

TOPICS  FOR  REAL  ESTATE  CURRICULUM 

•  Professional  Responsibility/CHent  Relations 

•  Agreements  of  Purchase  and  Sale 

•  Land  Registration 

•  Searches 

•  Requisitions  and  Clearing  Title 

•  Land  Use  (including  Environmental) 

•  Loans  (both  Security  Packages  and  Remedies) 

•  Landlord  and  Tenant 

•  Condominiums 

•  Tax 

•  Particular  Conveyancing  Problems  — including  Receivers, 
Trustees,  Estates  Conveyancing 

•  Potpourri  — including  Remedies,  Construction  Liens,  Ease- 
ments and  Restrictive  Covenants,  Joint  Ventures 

PROFESSIONAL  CONDUCT 

•  Law  firm  proposal  to  finance  cost  of  Land  Transfer  Tax 

Convocation  adopted  the  recommendations  of  the  Profes- 
sional Conduct  Committee  in  regard  to  the  financing  of  the  cost 
of  Land  Transfer  Tax  by  law  firms. 
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The  matter  arose  from  a  query  from  a  law  firm  which 
proposed  to  finance  the  cost  of  the  Land  Transfer  Tax  for  those 
clients  who  will  be  receiving  a  refund  under  the  Ontario  Home 
Ownership  Savings  Plan  in  return  for  a  direction  from  their 
cHents  that  the  refund  be  paid  to  the  firm.  The  firm  raised  two 
issues: 

(1)  Is  there  anything  wrong  with  such  an  arrangement 
between  a  lawyer  and  a  cUent?  and 

(2)  If  there  is  nothing  wrong  with  the  arrangement,  in  what 
ways  could  it  be  advertised? 

Set  out  is  the  law  firm's  proposal: 

We  propose  to  advance  to  new  home  purchasers,  who 
qualify  for  a  refund  of  the  Land  Transfer  Tax  under  the  Ontario 
Home  Ownership  Savings  Plan,  the  amount  of  their  Land 
Transfer  Tax  as  a  disbursement  to  us  upon  closing.  In  exchange 
we  will  require  from  them  an  assignment  to  us  of  their  Land 
Transfer  Tax  Refund.  This  service  will  be  included  in  our  fee  for 
the  transaction  and  we  will  not  be  charging  any  interest, 
discount,  bonus  or  administrative  charge  in  addition  to  our  fee. 

We  propose  to  have  quaUfied  new  home  purchasers  sign  an 
agreement  to  the  following  effect: 

1.  The  purchasers  declare  that  they  quaUfy  under  the 
Ontario  Home  Ownership  Savings  Plan  and  provide 
particulars  of  their  Registered  Plan; 

2.  The  purchasers  undertake  to  provide  us  with  proof  of 
their  income  to  confirm  their  quahfication  under 
OHOSP,  if  required  by  us. 

3.  The  purchasers  assign  the  refund  of  their  Land  Trans- 
fer Tax  to  us,  direct  that  the  refund  be  sent  to  our  office 
and  agree  to  endorse  the  refund  cheque  over  to  us,  if 
necessary. 

4.  We  will  reserve  the  right  to  refuse  to  advance  the  Land 
Transfer  Tax  if  we  are  not  satisfied  that  the  purchasers 
quahfy  for  the  refund. 

We  propose  to  submit  the  usual  report  and  account  showing 
the  Land  Transfer  Tax  as  an  unpaid  disbursement,  to  be  satisfied 
upon  receipt  of  the  refund.  Our  investigations  indicate  that  the 
refund  is  received  from  six  to  eight  weeks  after  the  apphcation 
for  refund  is  submitted. 
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We  propose  to  make  service  known  by  advertisement 
and/or  by  informing  local  real  estate  agents  and  brokers. 
Assuming  that  we  conform  with  the  requirements  of  Rule  12, 
Rules  of  Professional  Conduct,  we  require  your  opinion  with 
respect  to  the  following: 

1.  In  advertisements  can  we  describe  and  feature  the 
particulars  of  this  proposal? 

2.  Can  we  inform  real  estate  agents  and  brokers  of  this 
proposal,  provided  that  we  are  not  soliciting  any 
recommendations  but  merely  making  the  availability 
of  the  service  known? 

The  Committee  reached  the  following  conclusions: 

(1)  There  was  nothing  wrong  with  a  lawyer  entering  into 
this  type  of  an  arrangement  with  a  client. 

(2)  To  advertise  such  an  arrangement  would  not  be  in 
conformity  with  either  the  spirit  or  letter  of  the  Rules  of 
Professional  Conduct.  Paragraph  3(c)  of  the  Rules  of 
Professional  Conduct  provides  that  in  fee  advertise- 
ments a  lawyer  cannot  indicate  that  his  fees  are  a 
discount. 

3.  Individual  lawyers  or  firms  may  advertise  fees  charged 
for  their  services  subject  to  the  following  conditions: 
(c)  advertisements  shall  not  use  words  or  expressions 
such  as  **from...",  **minimum"  or  *'...and  up"  or  the 
Hke  in  referring  to  the  fees  to  be  charged  nor  shall 
advertisements  indicate  that  a  price  is  a  discount  or 
reduction  or  special  rate; 

(3)  A  lawyer  could  not  tell  a  real  estate  agent  or  agents  that 
this  arrangement  was  available  unless  specifically 
asked  for  this  information. 

(4)  Although  there  was  nothing  wrong  with  the  arrange- 
ment there  was  also  the  potential  for  a  conflict  down 
the  road  if  it  turned  out  that  the  client  was  not  entitled 
to  a  refund  of  the  Land  Transfer  Tax. 
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WOMEN  IN  THE  LEGAL  PROFESSION 

•  Transitions  in  the  Ontario  Legal  Profession 

Convocation  adopted  a  120-page  report  from  the  Women  in 
the  Legal  Profession  Committee  entitled  Transitions  in  the 
Ontario  Legal  Profession— A  Survey  of  Lawyers  called  to  the 
Bar  between  1975  and  1990. 

The  report  is  based  upon  a  detailed  questionnaire  sent  to 
2,358  members  of  the  Law  Society  (both  men  and  women)  in 
April  and  June  1990.  1,597  members  responded  (a  response  rate 
of  67.7397b).  The  responses  were  anonymous  and  confidential. 

The  survey  was  designed  to  gather  information  about 
relationships  between  gender  and  work  variations  in  the  profes- 
sion of  law.  The  questionnaire  dealt  with  transitions  across  fields 
of  law,  entries  to  and  exits  from  private  practice,  changes  across 
and  within  different  work  settings  and  motives  for  leaving  the 
practice  of  law  entirely.  Some  of  the  main  findings  of  the  study 
are  summarized  below. 

Quality  of  Life 

There  exists  within  the  legal  profession  considerable  dissatisfac- 
tion with  the  balance  between  professional  and  family  responsi- 
bilities. Respondents  expressed  growing  concern  over  mounting 
hours  of  work,  work-related  stress,  and  the  all-consuming  nature 
of  practising  law.  Women  in  particular,  reported  difficulties 
balancing  career  and  family  responsibilities.  The  survey  results 
show  that  women  continue  to  bear  most  of  the  responsibility  for 
childcare  and  home  maintenance. 

In  general,  there  are  few  support  systems  for  employees  with 
family  responsibilities.  Flexibility  in  hours  of  work,  alternative 
work  arrangements  and  special  leaves  are  not  widespread. 

Departures  from  the  Practice  of  Law 

Women  are  over-represented  among  those  who  leave  the  practice 
of  law.  Women  represent  30%  of  those  who  have  been  called  to 
the  Bar  over  the  past  fifteen  years:  yet  they  represent  37%  of 
those  no  longer  practising  law. 
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Discrimination 

A  sizeable  proportion  of  female  lawyers  perceive  their  work 
environment  to  be  one  of  unequal  opportunity.  Seventy  percent 
of  the  women  who  responded  claimed  to  have  experienced  sexual 
discrimination  in  their  legal  careers.  By  contrast,  only  6%  of  the 
men  reported  similar  experiences. 

Variations  in  Work  Experience 

A  greater  proportion  of  women  than  of  men  work  part-time. 
Women  are  more  Hkely  than  their  male  counterparts  to  make  a 
transition  to  part-time  work  during  their  careers. 

A  smaller  proportion  of  women  than  of  men  enter  the 
private  practice  of  law.  Among  those  lawyers  who  start  their 
careers  in  private  practice,  women  are  more  likely  than  men  to 
leave  private  practice. 

Women  are  slightly  more  likely  than  their  male  counterparts 
to  start  their  careers  in  government  employment.  Women  who 
start  their  careers  in  government  are  more  likely  to  remain 
employed  with  government. 

Substantial  differences  exist  between  women  and  men  in 
their  respective  levels  of  power,  authority  and  control  in  the 
practice  of  law.  Women  are  less  Hkely  to  supervise  others  and 
more  hkely  to  be  subject  to  supervision. 

Income  Differential 

Substantial  differences  in  the  income  of  male  and  female  lawyers 
continue  to  exist.  Women  remain  under-represented  in  higher 
income  categories  and  over-represented  in  lower  income  cate- 
gories. The  largest  earning  differential  occurs  in  private  practice; 
greater  equahty  of  earnings  exists  among  lawyers  employed  by 
government.  Legal  Aid,  or  law  chnics. 

Clientele  Responsibilities 

In  respect  of  cHentele  responsibilities,  male  and  female  lawyers 
report  strong  similarities.  Male  and  female  private  practitioners 
spend  equivalent  amounts  of  time  with  similar  types  of  clients. 
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Levels  of  Satisfaction  in  the  Profession  of  Law 

Although  a  large  proportion  of  women  and  men  reported  that 
they  were  satisfied  with  the  nature  of  their  work  and  their 
working  relationships  with  colleagues,  a  sizeable  minority 
expressed  dissatisfaction.  The  results  indicate  that  dissatisfac- 
tion stems  largely  from  the  arduous  challenge  of  balancing 
professional  and  personal  Hves,  long  hours  of  work  and  the 
stresses  associated  with  practising  law. 

Recommendations 

Convocation  adopted  a  series  of  recommendations  arising  from 
the  report.  These  recommendations  provide  the  basis  for  signifi- 
cant action.  Among  other  initiatives,  the  Law  Society  will: 

•  encourage  wide  discussion  of  the  findings  of  the  report 

•  make  information  available  concerning  opportunities  for  using 
a  law  degree  in  careers  other  than  the  traditional  private 
practice  of  law 

•  urge  all  organizations  which  employ  lawyers  to  consider  the 
introduction  of  alternative  work  arrangements  and  parental 
responsibility  poHcies 

•  develop  model  poHcy  statements  for  the  profession 

•  alert  members  to  the  fact  that  income  differentials  still  exist 
between  men  and  women  in  the  legal  profession 

•  undertake  further  study  and  research  into  issues  raised  by  the 
report. 

The  Law  Society  will  consider  its  own  programs  and 
personnel  pohcies  in  light  of  the  findings  of  the  report.  Other 
Committees  of  Convocation  are  being  asked  to  consider  specific 
suggestions  that  arise  from  the  report. 

Statement  of  Policy 

In  adopting  the  report.  Convocation  adopted  the  following 
statement  of  poHcy: 

i)  The  Law  Society  of  Upper  Canada  is  responsible  for 
governing  the  legal  profession  in  the  pubHc  interest. 
Matters  which  relate  to  the  professional  careers  of 
lawyers  and  their  personal  well-being  inevitably  affect 
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the  public  interest:  they  are  matters  which  have  a  direct 
impact  upon  the  quahty  of  legal  services  in  Ontario. 
The  Law  Society  has  a  responsibility  to  undertake 
research  and  to  provide  leadership  in  these  areas. 

ii)  In  recent  years,  the  legal  profession  has  undergone 
significant  change.  Instances  of  such  change  are  docu- 
mented in  the  Report,  in  the  1989  Law  Society  Report 
**Women  in  the  Legal  Profession",  and  in  other 
studies.  Changes  include: 

•  trends  towards  larger  law  firms 

•  increase  of  governmental  regulation  in  society 

•  increased  number  of  lawyers  in  the  public  service 

•  impact  of  technology 

•  growth  in  numbers  of  the  profession 

•  growth  of  female  membership  in  the  legal  profession 

•  varied  range  of  career  opportunities  for  lawyers  and 
the  consequent  diversity  of  experience  represented 
within  the  profession 

•  increase  in  single-parent  famihes 

•  increase  in  dual-career  famihes 

•  increase  in  the  number  of  women  who  have  children 
and  who  are  also  full-time  members  of  the  workforce. 

These  changes  affect  individual  lawyers,  their  employ- 
ers, partners  and  chents. 

iii)  The  Law  Society  accepts  the  challenge  to  respond 
creatively  to  the  changed  realities  of  the  profession. 

iv)  The  Law  Society  welcomes  wide  discussion  of  the  issues 
raised  in  the  Transitions  Report  and  encourages  dia- 
logue among  members  of  the  profession  in  the  process 
of  responding  to  change. 

v)  Where  there  is  evidence  of  significant  dissatisfaction 
with  the  practice  of  law  among  members  of  the 
profession,  the  Law  Society  has  a  responsibility,  both 
to  the  pubhc  and  to  its  members,  to  study  the  issue  and 
to  propose  solutions. 

vi)  The  Law  Society  has  a  responsibility  to  work  towards 
the  amehoration  of  conditions  within  the  profession 
which  lead  to  dissatisfaction  with  the  practice  of  law. 
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vii)  It  is  in  the  public  interest  that  a  career  in  the  law  should 
be  characterized  by  an  appropriate  balance  between 
personal  and  professional  hfe.  Where  the  professional 
environment  makes  such  balance  difficult  to  achieve, 
appropriate  measures  are  required  to  remedy  the 
situation. 

viii)  The  Law  Society  recognizes  that  the  traditional  private 
practice  of  law  is  only  one  among  a  diversity  of  careers 
that  are  now  possible  within  the  legal  profession. 

ix)  The  Law  Society  recognizes  the  importance  of  alterna- 
tive work  arrangements  such  as  different  types  of 
partnership,  part-time  employment,  job-sharing,  flex- 
ible hours  of  work,  secondments,  sabbaticals  and  study 
leaves. 

x)  The  Law  Society  recognizes  the  importance  of  parental 
responsibility  policies  such  as  maternity  leave,  pater- 
nity leave,  and  provisions  for  childcare. 

xi)  The  Law  Society  endorses  the  principles  of  the  Human 
Rights  Code,  1981 ,  and  accordingly  affirms  that  every 
member  of  the  Society  has  a  right  to  equal  treatment 
with  respect  to  conditions  of  employment  without 
discrimination  because  of  race,  ancestry,  place  of 
origin,  colour,  ethnic  origin,  citizenship,  creed,  sex, 
sexual  orientation,  age,  marital  status,  family  status,  or 
disability. 

xii)  The  Law  Society  acknowledges  that  there  are  members 
of  the  profession,  particularly  women,  who  perceive 
themselves  or  their  colleagues  to  be  subject  to  discrimi- 
nation. The  findings  of  the  Report  lead  the  Law  Society 
to  conclude  that  discrimination  (whether  it  be  individ- 
ual or  systemic,  intentional  or  unintentional)  continues 
to  exist  within  the  profession. 

xiii)  Lawyers  have  a  responsibihty  to  take  a  lead  in  eliminat- 
ing discrimination.  The  Law  Society  will  intensify  its 
efforts  to  eradicate  discrimination  in  the  profession. 

xiv)  The  Law  Society  recognizes  that  sexual  harassment  is  a 
demeaning  practice  that  constitutes  a  profound  affront 
to  the  dignity  of  persons  forced  to  endure  it. 
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Copies  of  the  full  report  ''Transitions  in  the  Ontario  Legal 
Profession"  are  available  from  the  Research  Director,  The  Law 
Society  of  Upper  Canada,  Osgoode  Hall,  Toronto,  Ontario 
M5H  2N6  at  a  cost  of  $20.00  per  copy  (postage  and  GST 
included).  A  cheque  payable  to  **The  Law  Society  of  Upper 
Canada"  for  the  full  amount  should  be  included  with  each  order. 

DISCIPLINE  MATTERS 

April  25th  and  26th,  1991 

•  Daniel  Gilad  Cooper 

Daniel  Gilad  Cooper,  of  Toronto  was  disbarred  for  misap- 
propriating over  $238,000  over  a  4  1/2  year  period.  On  28 
separate  occasions  between  July  1986  and  October  1990,  Mr. 
Cooper  funnelled  unearned  fees  and  fabricated  disbursements 
from  his  law  firm's  accounts  through  a  numbered  company 
which  he  controlled.  On  April  24, 1991  Mr.  Cooper  pleaded  guilty 
to  a  charge  of  fraud  over  $1,000  and  was  sentenced  to  21  months 
in  jail.  The  soUcitor  was  called  to  the  Bar  in  March  1971. 

•  Robert  Harold  Edmonstone 

Robert  Harold  Edmonstone,  of  Sudbury,  was  found  guilty 
of  professional  misconduct  for  faiHng  to  file  mandatory  annual 
financial  declarations  with  the  Law  Society  and  for  practising 
law  while  his  negligence  insurance  premiums  were  in  arrears.  Mr. 
Edmonstone,  a  general  practitioner  with  offices  in  both  Sudbury 
and  Manitouhn  Island,  also  failed  to  provide  a  reply  to  the  Law 
Society  regarding  a  complaint  issued  by  a  chent.  Called  to  the 
Bar  in  March  1974,  Mr.  Edmonstone  was  suspended  from 
practice  for  two  months  or  until  such  time  as  his  insurance  levies 
are  paid  and  financial  declarations  are  filed. 

•  Allan  Rowat  Elliott 

Allan  Rowat  EUiott,  of  Barrie,  was  disbarred  for  profes- 
sional misconduct.  Since  1981,  Mr.  Elliott  had  misappropriated 
over  $200,000  of  cHent  trust  funds.  The  soUcitor  was  called  to  the 
Bar  in  March,  1973. 


96 


•  Klemens  Fass 

Klemens  Fass,  of  Scarborough,  was  found  guilty  of  profes- 
sional misconduct  for  attempting  to  evade  income  tax  on  fees 
amounting  to  $12,800,  failing  to  record  fees  and  failing  to 
provide  accurate  fee  billings  to  his  client.  All  of  the  noted 
breaches  occurred  while  Mr.  Fass  was  acting  on  an  estate  matter. 
Mr.  Fass  was  reprimanded  in  Convocation  by  the  Law  Society. 
The  soHcitor  was  called  to  the  Bar  in  March,  1972. 

•  Victor  Leo  Maloney 

Victor  Leo  Maloney,  60,  of  Thunder  Bay,  was  found  guilty 
of  conduct  unbecoming  a  lawyer  and  suspended  for  three 
months  by  the  Law  Society.  In  January,  1990,  Mr.  Maloney  was 
convicted  on  four  charges  of  falsifying  his  income  tax  returns 
over  a  period  of  four  years.  He  had  failed  to  pay  income  tax 
amounting  to  $20,876.  The  criminal  proceedings  against  Mr. 
Maloney  did  not  arise  out  of  his  law  practice.  Mr.  Maloney' s 
suspension  takes  effect  on  June  1st  to  allow  him  sufficient  time  to 
make  arrangements  with  chents  he  is  currently  representing.  The 
soHcitor  was  called  to  the  Bar  in  June  1958. 

•  Ernest  Valorie  Swain 

Ernest  Valorie  Swain,  of  Kingston,  was  found  guilty  of 
professional  misconduct  and  disbarred.  Mr.  Swain  had  misap- 
propriated $29,000  from  his  cHent  trust  funds  for  his  own 
personal  use.  The  solicitor  was  called  to  the  Bar  in  June,  1958. 


LA  SOCIETE  DU  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


Les  25  et  26  avrill991  ^ 

FORMATION  JURIDIQUE 

•  Le  Sous-comite  de  ref orme  de  la  formation  permanente 

Le  Conseil  a  approuve  le  rapport  preliminaire  du  Sous- 
comite  de  reforme  de  la  formation  permanente  date  du  26  avril 
1991. 

En  1990,  le  Comite  de  la  formation  juridique  a  charge  le 
Sous-comite  d'examiner  le  role  du  Service  de  la  formation 
permanente  de  la  Societe  du  barreau  et  de  lui  presenter  des 
recommandations  sur  ses  orientations  et  son  avenir. 

Le  Sous-comite  se  compose  de  conseillers  et  conseilleres,  de 
representants  et  representantes  des  associations  d'avocats  et 
d'avocates  de  comte  et  de  district,  de  I'Association  du  Barreau 
canadien— Ontario  et  du  Comite  consultatif  sur  la  formation 
professionnelle.  Le  Sous-comite  est  egalement  assiste  dans  ses 
travaux  par  le  personnel  de  la  Societe  du  barreau.  Voici  le  texte 
du  rapport. 

RAPPORT  PRELIMINAIRE  DU  SOUS-COMITE 
DE  REFORME  DE  LA  FORMATION  PERMANENTE 
(26  avril  1991) 

En  1990,  le  Comite  de  la  formation  juridique  a  charge  le 
Sous-comite  de  reforme  de  la  formation  permanente  d'etudier  le 
role  du  Service  de  la  formation  permanente  et  de  lui  presenter  des 
recommandations  sur  ses  orientations  et  son  avenir. 

Le  Sous-comite  est  compose  de  Tom  Bastedo,  son  president, 
et  des  autres  membres  suivants  :  Denise  Bellamy,  CoHn  Camp- 
bell, Sandra  Chapnik,  Allan  Rock,  Marc  Bode  (representant  les 
associations  d'avocats  et  d'avocates  de  comte  et  de  district), 
Loretta  Merritt  (representant  le  Comite  consultatif  de  la  forma- 
tion professionnelle)  et  Paul  Perell  (representant  I'Association 
du  Barreau  canadien— Ontario).  Le  Sous-comite  beneficie  aussi 
de  la  collaboration  d'Alan  Treleaven,  directeur  general  de  la 
formation  juridique  de  la  Societe,  de  Brenda  Duncan,  directrice 
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generale  de  la  formation  permanente,  et  de  Cheryl  Keech, 
directrice  de  la  formation  permanente. 

Le  Sous-comite,  qui  se  reunit  regulierement  depuis 
septembre  1990,  a  fait,  dans  son  rapport,  un  certain  nombre  de 
propositions  sur  la  mise  en  oeuvre  de  la  reforme  et  a  recom- 
mande,  a  Tannexe  A,  d'entreprendre  une  nouvelle  etude  a  une 
date  ulterieure. 

RECOMMANDATIONS 

1 .    MANDATDE  LA  FORMATION  PERMANENTE 
RECOMMANDATION : 

La  Societe  du  barreau  devrait  adopter  Tenonce  suivant  et 
definir  ainsi  le  mandat  de  la  formation  permanente  : 

Les  membres  de  la  profession  juridique  ont  Tobligation 
de  s'acquitter  avec  competence  des  services  juridiques  qu'ils 
offrent.  Le  programme  de  formation  permanente  joue,  a  cet 
egard,  un  role  decisif,  permettant  aux  avocats  et  aux 
avocates  d'ameliorer  leurs  techniques,  de  modifier  leurs 
attitudes,  d'enrichir  leurs  connaissances  et  d'affiner  leur 
sens  de  la  responsabilite.  La  Societe  du  barreau  devrait  done 
veiller  a  ce  que  soit  mis  en  place  un  programme  de  formation 
permanente  de  qualite. 

COMMENTAIRE: 

Les  attributions  du  Comite  de  la  formation  permanente  de 
la  Societe  du  barreau  sont  prevues  a  la  Regie  35(2)  prise  en 
application  de  la  Loi  sur  la  Societe  du  barreau ,  qui  stipule 
que  le  Comite  de  la  formation  juridique  est  charge 
«d'instituer  et  d'organiser,  notamment  dans  le  cadre  des 
programmes  de  formation  permanente,  des  cours  magis- 
traux,  colloques,  conferences  et  tables  rondes  et  de  les 
publier  en  tout  ou  en  partie». 

L'obUgation  de  competence  des  membres  de  la  Societe 
du  barreau  est  prevue  a  la  Regie  2  du  Code  de  deontologie, 
qui  precise  que  «ravocat  a  Tobligation  de  s'acquitter  avec 
competence  des  services  juridiques  qu'il  fournit  a  son 
client. »  Voici  ce  que  declare  le  commentaire  5  de  la  Regie  2, 
qui  s'intitule  «le  maintien  de  la  competence))  :  «L'avocat 
devrait  se  tenir  au  courant  de  revolution  du  droit  dans  les 
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domaines  ou  il  exerce  en  suivant  des  programmes  de 
formation  permanente.» 

Selon  ce  mandat,  les  programmes  de  formation  perma- 
nente  devraient  egalement  viser  le  personnel  de  soutien,  qui 
joue  un  role  de  plus  en  plus  important  dans  la  prestation  des 
services  et  la  satisfaction  des  interets  de  la  clientele. 

2.  SOUS-COMITE  DE  LA  FORMATION PERMANENTE 
RECOMMANDATION : 

Le  Comite  de  la  formation  juridique  devrait  former  un 
Sous-comite  de  la  formation  permanente,  qui  travaillerait 
etroitement  avec  le  Service  de  la  formation  permanente  et 
qui  serait  charge  d'elaborer  des  politiques,  de  mettre  en 
oeuvre  les  changements  recommandes  dans  le  present 
rapport  et  d'en  effectuer  le  suivi,  et,  en  consultation  avec  le 
personnel  du  Service,  de  determiner  les  priorites.  Le  Sous- 
comite  devrait  rendre  compte  de  ses  activites  lors  des 
reunions  regulieres  du  Comite  de  la  formation  juridique. 

La  composition  du  Sous-comite  ne  devrait  pas  refleter 
uniquement  T  agglomeration  torontoise  et  pourrait  meme  ne 
pas  se  limit er  aux  membres  du  Comite  de  la  formation 
juridique. 

COMMENTAIRE: 

Le  Comite  de  la  formation  permanente  serait  principale- 
ment  charge  d'elaborer  des  politiques,  role  bien  distinct  de 
celui  du  Service  de  la  formation  permanente,  qui  veille  a 
r  organisation  de  seminaires  de  qualite. 

3.  FINANCES 
RECOMMANDATION  : 

Le  personnel  du  Service  de  la  formation  permanente  devrait 
s'efforcer  d'apphquer  les  recommandations  du  present 
rapport  selon  le  seuil  de  rentabilite  prescrit,  sauf  si  le 
Sous-comite  recommande  une  politique  differente. 

II  conviendrait  d'examiner  les  consequences  finan- 
cieres  de  certaines  nouvelles  initiatives,  dont  les  mesures 
regionales,  les  services  en  frangais,  les  cours  de  formation 
informatique.  Le  Sous-comite  de  la  formation  permanente 
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devrait  suivre  de  pres  la  mise  en  oeuvre  des  recomman- 
dations  du  rapport  et  maintenir  le  seuil  de  rentabilite.  Au 
terme  de  deux  ans,  le  Sous-comite  devrait  revoir  les  objectifs 
de  ce  budget  fonde  sur  le  seuil  de  rentabilite  et  faire  les 
recommandations  qui  s'imposent  au  Comite  de  la  forma- 
tion juridique. 

COMMENTAIRE: 

Le  principe  de  la  rentabilite  du  Service  de  la  formation 
permanente  ne  fait  pas  I'unanimite  parmi  les  membres  du 
Comite.  Certaines  personnes  pensent,  par  exemple,  que  les 
objectifs  qui  ont  ete  fixes  pour  la  formation  permanente, 
surtout  a  Texterieur  de  T agglomeration  torontoise,  justi- 
fient  que  Ton  s'ecarte  du  seuil  de  rentabilite. 

Tons  les  membres  du  Comite  sont  prets  a  reconnaitre 
qu'en  fin  de  compte,  il  faudra  peut-etre  abandonner  le 
principe  du  seuil  de  rentabilite. 

II  faudra  peut-etre  obtenir  des  subventions  de  la 
Fondation  du  droit  ou  d'autres  sources  de  financement.  A  la 
fin  de  la  periode  de  deux  ans,  le  Comite  pourra  faire  des 
recommandations  au  Conseil  et  au  Comite  de  la  formation 
juridique,  notamment  leur  indiquer  si  les  recettes  tirees  de 
I'enseignement  des  seminaires  permettent  de  financer  les 
objectifs  de  la  Societe  du  barreau  en  matiere  de  formation 
permanente,  ou  s'il  est  necessaire  de  faire  appel  a  d'autres 
sources  de  financement.  De  plus,  le  Service  est  partage 
entre,  d'une  part,  la  necessite  d'offrir  des  programmes 
generaux  pour  alimenter  ses  recettes  et,  d'autre  part,  son 
objectif  general,  qui  est  d'offrir  un  programme  complet  et 
diversifie  a  un  large  eventail  d'avocats  et  avocates. 

4.    FORMATION  PERMANENTE  REGIONALE 
RECOMMANDATION : 

Pour  que  la  Societe  du  barreau  puisse  remplir  son  mandat, 
elle  doit  pouvoir  offrir  un  programme  de  formation  perma- 
nente de  qualite  partout  en  Ontario. 

Le  Service  de  la  formation  permanente  devrait,  en 
collaboration  etroite  avec  les  associations  d'avocats  et 
d'avocates  de  comte  et  de  district,  elaborer,  mettre  en  oeuvre 
et  suivre  de  pres  le  programme  de  formation  permanente  qui 


101 


est  offert  dans  Tensemble  de  la  province.  La  Societe  du 
barreau  et  les  associations  doivent  se  partager  cette  respon- 
sabilite. 

II  faudrait  commencer  par  definir  des  programmes 
adaptes  en  consultation  avec  les  associations  d'avocats  et 
d'avocates  de  comte  et  de  district  individuelles,  ce  qui 
permettrait  d'offrir  des  programmes  regionaux  efficaces. 

II  faudrait  aussi,  pour  Tinstant,  continuer  a  alimenter 
les  bibliotheques  de  comte  et  de  district  en  videos  gratuits  et 
examiner  Tutilite  de  ce  systeme. 

On  devrait  relancer  le  systeme  de  teleconference  inte- 
ractif  Lexitel  et  en  faire  un  projet-pilote  en  1991-1992. 

COMMENTAIRE: 

C'est  a  Toronto  qu'est  offert  le  programme  le  plus  complet 
de  la  Societe  du  barreau,  mais  des  seminaires  interessants 
sont  egalement  donnes  a  London  et  a  Ottawa.  Ailleurs,  des 
activites  regionales  ont  aussi  ete  organisees  sous  forme  de 
presentations  orales  et  de  videos. 

(Les  avocats  et  les  avocates  qui  exercent  dans  T  agglo- 
meration torontoise  peuvent  beaucoup  plus  facilement  se 
perfectionner  en  participant  a  des  seminaires  de  formation 
permanente,  sans  compter  que  cela  leur  revient  moins  cher.) 

II  est  en  effet  tres  difficile  d'offrir  de  bons  seminaires  de 
formation  permanente  dans  les  regions  sans  Tetroite  colla- 
boration des  associations  d'avocats  et  d'avocates  de  comte 
et  de  district.  Des  programmes  adaptes  devraient  etre 
elabores  de  fagon  a  encourager  et  faciliter  la  participation 
active  des  associations  aux  activites  regionales. 

Les  associations  devraient  fournir  en  partie  le  soutien 
administratif  necessaire  a  1' organisation  des  programmes 
adaptes,  qui,  selon  le  nombre  d'avocates  et  d'avocats 
participants,  pourraient  etre  offerts  a  I'echelle  locale  sous 
forme  de  presentations  orales  et  de  videos. 

5 .    A  UTRES  MODES  DE  FORMATION 
RECOMMANDATION  : 

Pour  repondre  a  la  fois  aux  besoins  des  differentes  regions  et 
a  ceux  des  membres  de  la  profession,  qui  peuvent  de  moins 
en  moins  se  permettre,  pour  des  raisons  economiques,  de 
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participer  a  des  seminaires  de  formation  permanente  d'une 
duree  habituelle  d'une  demi-journee  ou  plus,  le  Service 
de  la  formation  permanente  devrait  explorer  d'autres 
possibilites. 

Dans  cette  optique,  il  faudrait  continuer  a  exploiter  et 
meme  elargir  Tenseignement  assiste  par  ordinateur. 

D'autres  modes  de  formation  devraient  etre  etudies, 
tels  que  les  petits  dejeuners,  les  livres  d'exercices,  les  videos 
interactifs,  le  Lexitel  et  les  programmes  internes  d'educa- 
tion  cooperative. 

COMMENTAIRE: 

L'accessibilite  aux  programmes  de  formation  est  un  facteur 
important,  mais  dont  le  cout  doit  etre  raisonnable  pour  la 
Societe  du  barreau.  Les  petits  dejeuners,  par  exemple, 
permettent  aux  avocats  et  aux  avocates  de  recevoir  une 
formation  sans  que  cela  n'empiete  trop  sur  leur  journee  de 
travail.  L'enseignement  assiste  par  ordinateur  pent  egale- 
ment  etre  tres  efficace,  surtout  dans  les  domaines  de  la 
fiscalite  et  de  la  comptabilite;  il  s'agit  la,  toutefois,  d'une 
methode  onereuse  sur  les  plans  de  la  conception  et  de  la  mise 
a  jour. 

Le  Sous-comite  a  examine  d'autres  modes  de  forma- 
tion, dont  la  formation  par  video  interactif  ou  par  satellite, 
qui  ne  semblent  pas  realisables  presentement  pour  des 
raisons  economiques  et  technologiques. 

6.     CONTENU DES  SEMINAIRES 
RECOMMANDATION : 

II  faudrait  aj outer  au  programme  actuel,  qui  a  ete  en  grande 
partie  elabore  de  fa^on  ponctuelle,  d'autres  seminaires  sur 
les  domaines  du  droit  et  les  techniques  d'exercice,  et  les 
promouvoir  de  fagon  adequate. 

Ce  nouveau  programme  de  formation  permanente 
comprendrait  un  calendrier  complet  de  seminaires  de  niveau 
elementaire  et  de  niveau  plus  avance,  qui  permettrait  aux 
avocats  et  aux  avocates  de  planifier  leur  perfectionnement 
professionnel  de  fagon  methodique. 

Les  educateurs  et  les  educatrices  qui  elaboreraient  le 
nouveau  programme  de  formation  devraient  participer 
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egalement  a  la  planification  et  a  la  conception  des  semi- 
naires  qui  le  composent. 

La  planification  ponctuelle  de  seminaires  demeurera 
toutefois  necessaire  afin  de  suivre  revolution  du  droit. 

COMMENTAIRE: 

L'elaboration  d'un  programme  de  formation  permanente 
aidera  les  membres  de  la  profession  a  organiser  eux-memes 
leur  perfectionnement  professionnel  :  ils  pourront  choisir 
les  activites  qui  leur  permettent  d'ameliorer  leurs  com- 
petences ou  d'acquerir  les  competences  necessaires,  de 
changer  de  domaine  d'exercice  ou  de  retourner  a  Texercice 
du  droit  apres  avoir  explore  d'autres  horizons. 

Le  Service  de  la  formation  permanente  de  la  Societe  du 
barreau  elabore  actuellement  un  programme  de  formation 
complet  en  droit  immobiher.  Le  groupe  qui  en  est  charge  est 
preside  par  Frances  Wright  du  cabinet  McCarthy,  Tetrault  et 
compte  parmi  ses  membres  des  avocats  et  des  avocates  de 
Hawkesbury,  London,  Ottawa  et  Toronto.  La  premiere 
etape  consistera  a  offrir  une  serie  complete  de  seminaires  au 
niveau  element  aire,  avant  d' offrir  a  une  date  ulterieure  des 
seminaires  plus  avances.  Se  reporter  a  F  annexe  B  ou 
figurent  les  themes  proposes  en  droit  immobilier. 

7.    PLANIFICATION  DU  PROGRAMME  DE 
FORMATION  PERMANENTE 

RECOMMANDATION  : 

Dans  les  principaux  domaines  d'exercice  du  droit,  le 
personnel  du  Service  de  la  formation  permanente  devrait 
travailler  en  collaboration  avec  les  groupes  consultatifs 
pour  les  praticiens  et  praticiennes  afin  de  definir  la  nature  du 
programme  de  formation  permanente  et  de  le  planifier. 

Dans  les  domaines  ou  des  speciaHstes  sont  reconnus,  le 
personnel  du  Service  devrait  travailler  en  collaboration  avec 
les  comites  de  reconnaissance  professionnelle. 

Le  corps  enseignant  a  plein  temps  du  Cours  de  forma- 
tion professionnelle  devrait  egalement  participer  au  proces- 
sus afin  d' assurer  la  coordination  des  deux  programmes. 
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COMMENTAIRE: 

Les  groupes  consultatifs  pour  les  praticiens  et  praticiennes 
forment  des  equipes  de  planification  efficaces  s'ils  sont  a  la 
fois  structures  et  organises.  Le  personnel  du  Service  de  la 
formation  permanente  s'est  remis  a  former  de  nouveaux 
groupes  consultatifs  pour  les  praticiens  et  praticiennes. 

Les  educateurs  et  les  educatrices  qui  elaborent  de 
nouveaux  types  d'activites  pourraient  prendre  part  a  leur 
planification  et  conception. 

8.  RECONNAISSANCE  PROFESSIONNELLE 
RECOMMANDATION : 

II  conviendrait  d'elaborer  des  seminaires  de  formation 
permanente  pour  preparer  les  avocats  et  les  avocates  qui 
desirent  etre  reconnus  comme  specialistes  aux  exigences  du 
programme  de  reconnaissance  professionnelle. 

COMMENTAIRE: 

Si  le  programme  de  reconnaissance  professionnelle  exige 
une  formation  permanente  plus  poussee,  il  faudra  organiser 
des  seminaires  de  niveau  avance  dans  les  domaines  d'exer- 
cice  du  droit  designes  afin  que  les  avocats  et  les  avocates 
puissent  remplir  les  conditions  du  programme  et  maintenir 
par  la  suite  leurs  competences. 

9.  COORDINATION  A  VEC  LE  COURS  DE  FORMATION 
PROFESSIONNELLE 

RECOMMANDATION : 

Le  programme  de  formation  permanente  devrait  venir 
completer  le  nouveau  Cours  de  formation  professionnelle, 
c'est-a-dire  commencer  la  ou  il  s'arrete,  approfondir  les 
connaissances  donnees  dans  certains  domaines  et  enfin 
combler  les  lacunes. 

COMMENTAIRE: 

Le  nouveau  Cours  de  formation  professionnelle  comprend 
trois  phases.  La  premiere  phase,  ou  preparation  au  stage, 
offre  une  formation  d'un  mois  axee  sur  Tacquisition  des 
techniques  dans  le  cadre  de  six  modules  :  la  responsabilite 
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professionnelle,  les  techniques  d'entrevue,  la  recherche 
juridique,  la  redaction  juridique,  la  negociation  et  la 
plaidoirie.  La  deuxieme  phase  consiste  en  un  stage  de  droit 
d'une  duree  d'un  an.  Sa  qualite,  sur  le  plan  de  la  formation, 
devrait  d'ailleurs  beaucoup  augmenter  avec  la  prochaine 
mise  en  oeuvre  du  projet  de  reforme  des  stages  en  droit. 

La  troisieme  phase  correspond  au  Cours  de  formation 
professionnelle,  d'une  duree  de  trois  mois,  qui  ne  comprend 
que  peu  de  conferences,  mais  plutot  des  seances  dynamiques 
ou  les  etudiants  et  les  etudiantes  etudient  des  dossiers-clients 
fictifs.  Les  domaines  du  droit  qui  sont  etudies  dans  la 
troisieme  phase  et  qui  font  tons  I'objet  d'un  examen  sont  le 
droit  commercial,  le  litige  civil,  la  procedure  penale,  la 
planification  successorale,  le  droit  de  la  famille,  le  droit 
public  et  le  droit  immobilier.  Les  droits  des  creanciers  et  des 
debiteurs,  la  fiscalite,  la  responsabilite  professionnelle  et  la 
gestion  de  cabinet  seront  traites  dans  le  cadre  des  sept  cours. 
La  comptabilite  et  la  preuve  seront  etudies  sur  ordinateur. 

Comme  le  Cours  de  formation  professionnelle  est  un 
programme  d'etudes  de  nature  generale  qui  aborde  les 
techniques  indispensables  a  Texercice  du  droit,  ainsi  que  les 
grands  domaines  du  droit,  il  sera  necessaire  d'organiser  des 
seminaires  de  formation  permanente  a  un  niveau  plus 
approfondi  et  dans  les  domaines  qui  ne  sont  pas  inclus  dans 
le  Cours  de  formation  professionnelle. 

Le  corps  enseignant  a  plein  temps  du  Cours  de  forma- 
tion professionnelle  travaillerait  en  collaboration  avec  le 
directeur  general  de  la  formation  permanente  et  les  groupes 
consultatifs  pour  les  praticiens  et  praticiennes. 

10.  COOPERATION  AVEC  LES  AUTRES  ORGANISMES 
DE  FORMATION  PERMANENTE 

RECOMMANDATION : 

Le  Service  de  la  formation  permanente  de  la  Societe  du 
barreau  devrait  continuer  de  collaborer  avec  TAssociation 
du  Barreau  canadien— Ontario  et  les  autres  organismes  de 
formation  permanente. 

COMMENTAIRE: 

La  Societe  du  barreau  a,  par  le  passe,  travaille  conjointe- 
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ment  avec  rAssociation  du  Barreau  canadien-Ontario  afin 
d'offrir  a  la  profession  juridique  la  gamme  de  services  la 
plus  complete  possible  et  d'eviter  toute  reproduction  des 
seminaires.  Une  collaboration  encore  plus  etroite  entre  les 
deux  organismes  permettra  non  seulement  d'ameliorer  la 
qualite  des  programmes  offerts,  mais  devrait  egalement 
reduire  les  pressions  qui  sont  exercees  sur  le  Service  de  la 
formation  permanente  pour  qu'il  accroisse  considerable- 
ment  son  personnel  et  ses  ressources. 

1 1 .  FORMATION  DES  ANIMATEURS  ET  ANIMATRICES 
RECOMMANDATION: 

Le  Service  de  la  formation  permanente  devrait  mettre  en 
oeuvre  des  seminaires  de  formation  pour  les  animateurs  et 
les  animatrices  qui  seraient  adaptes  aux  differents  types  de 
formation  et  permettraient  a  ces  personnes  d'ameliorer 
leurs  techniques  d'enseignement.  Ces  seances  seraient  don- 
nees  sur  une  base  volontaire. 

COMMENTAIRE: 

De  nombreux  seminaires  de  formation  gagneraient  en 
efficacite  si  leurs  animateurs  et  animatrices  apprenaient  les 
techniques  de  presentation  et  d'enseignement.  Les  avocats 
et  les  avocates  pourraient  ainsi  apprendre  a  donner  des 
conferences  et  a  animer  des  discussions  en  groupe,  des 
atehers  et  des  seminaires  axes  sur  Tacquisition  des  tech- 
niques. 

Le  temps  des  avocats  et  des  avocates  etant  particuliere- 
ment  precieux,  il  n'est  pas  conseille  de  rendre  ces  seminaires 
de  formation  obligatoires,  mais  plutot  d'encourager  les 
membres  de  la  profession  a  y  participer  et  d'y  enseigner  un 
nombre  varie  de  techniques  pour  les  preparer  a  leur  role  de 
formateur. 

12.  RESPONSABILITE PROFESSIONNELLE 
RECOMMANDA  TION  : 

Le  programme  de  formation  permanente  devrait  accorder 
une  place  plus  importante  a  la  responsabilite  professionnelle 
dans  Texercice  du  droit. 
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COMMENTAIRE: 

La  responsabilite  professionnelle  constitue  deja  un  element 
important  du  Cours  de  formation  professionnelle,  mais 
devrait  recevoir  plus  d'attention  dans  le  programme  de 
formation  permanente.  II  vaut  d'ailleurs  mieux  I'enseigner 
dans  le  cadre  d'autres  grands  themes  que  d'en  faire  le  sujet 
d'un  seminaire  precis. 

La  Federation  des  professions  juridiques  du  Canada  a 
charge  le  professeur  Brent  Cotter  de  la  faculte  de  droit  de 
rUniversite  de  Dalhousie  de  preparer  un  programme 
modele  sur  la  responsabilite  professionnelle,  qui,  comme 
nous  I'esperons,  nous  montrera  comment  Tintegrer  dans  le 
programme  de  formation  permanente. 

FORMATION  PRATIQUE 
RECOMMANDATION  : 

L'elaboration  de  seminaires  de  formation  permanente 
visant  a  ameliorer  les  techniques  d'exercice  au  moyen 
d'activites  pratiques  et  d'ateliers  devrait  continuer.  La 
formation  pratique  devrait  faire  partie  du  programme  de 
formation  et  etre  donnee  dans  tous  les  domaines  de 
specialisation. 

COMMENTAIRE: 

Des  seminaires  de  formation  pratique  peuvent  etre  orga- 
nises dans  le  cadre  de  modules  specialises  axes  sur  T  acqui- 
sition de  techniques  d'exercice,  comme,  par  exemple,  la 
plaidoirie,  mais  aussi  dans  le  cadre  d'un  programme  plus 
approfondi  dans  un  domaine.  On  pourrait  ainsi  prevoir  un 
ateUer  sur  la  redaction  des  testaments  dans  le  cadre  d'un 
seminaire  sur  la  planification  successor  ale.  On  pent  egale- 
ment  definir  un  certain  nombre  de  techniques  d'exercice 
independamment  des  domaines  du  droit. 

Citons  par  exemple  les  techniques  d'exercice  mention- 
nees  dans  le  projet  de  reforme  des  stages  en  droit  :  la 
responsabilite  professionnelle,  I'entrevue,  la  fonction  con- 
seil,  la  recherche  des  faits,  la  recherche  juridique,  I'analyse 
des  problemes,  la  planification  et  la  conduite  d'une  affaire, 
la  gestion  des  dossiers  et  la  gestion  de  cabinet,  la  bureau- 
tique,  la  redaction,  la  negociation,  la  plaidoirie. 
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La  Societe  du  barreau  travaille  conjoint ement  avec 
r«Advocates'  Society»  a  la  preparation  d'un  programme  de 
formation  complet  qui  porterait  sur  la  plaidoirie  et  serait 
enseigne  a  r« Advocates'  Society  Institute)). 

Si  on  veut  donner  plus  d'ampleur  a  la  formation 
pratique,  il  faut  tenir  compte  de  sa  rentabilite  plus  faible,  du 
fait  de  la  proportion  elevee  d'animateurs  et  d'animatrices 
par  rapport  au  nombre  de  participants  et  participantes. 

14.  FORMATION  EN  FRANQAIS 
RECOMMANDATION  : 

Conformement  a  la  politique  des  services  en  frangais  de  la 
Societe  du  barreau  et  au  mandat  du  Service  de  la  formation 
permanente,  la  formation  devrait  etre  donnee  en  fangais 
dans  les  regions  ou  il  existe  suffisamment  d'avocats  et 
d'avocates  francophones. 

COMMENTAIRE: 

La  Societe  du  barreau  a  commence  a  elaborer  un  pro- 
gramme de  formation  en  frangais  a  Ottawa,  en  collabora- 
tion avec  r Association  du  Barreau  canadien  — Ontario 
et  TAssociation  des  juristes  d'expression  frangaise  de 
rOntario. 

Bien  que  le  nombre  d'avocats  et  d'avocates  franco- 
phones ne  cesse  de  croTtre  en  Ontario,  il  faut  penser  a 
rimportance  du  barreau  francophone  et  aux  frais  conside- 
rables qu'entraine  T  organisation  de  seminaires  de  forma- 
tion, y  compris  les  frais  de  traduction  et  d' interpretation, 
ainsi  qu'au  budget  que  cela  represente,  avant  de  se  lancer 
dans  un  programme  de  formation  complet  en  frangais. 

15.  ADMINISTRATION 
RECOMMANDATION  : 

Le  Service  de  la  formation  permanente  devrait  adapter  son 
systeme  administratif  et  ses  besoins  en  matiere  de  personnel 
pour  pouvoir  rempHr  activement  son  mandat  et  mettre  en 
oeuvre  le  projet  de  reforme  des  stages  en  droit. 

Le  personnel  du  Service  de  la  formation  permanente 
devrait  consulter  ses  homologues  dans  les  autres  provinces 
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et  territoires  en  vue  de  determiner  les  changements  adminis- 
tratifs  susceptibles  d'etre  apportes. 

II  faudrait  continuer  d'elaborer  des  statistiques  sur  la 
participation,  les  evaluations  et  les  consequences  financieres 
de  chaque  seminaire,  ce  qui  permettra  d'evaluer  le  succes  du 
Service  de  la  formation  permanente  en  fonction  du  mandat 
qui  lui  a  ete  confie. 

COMMENTAIRE: 

L'adoption  d'un  veritable  programme  de  formation  et  de 
seminaires  qui  viendront  completer  le  programme  de  recon- 
naissance professionnelle  exercera  des  pressions  enormes 
sur  le  Service  de  la  formation  permanente.  II  est  done 
essentiel  que  le  systeme  administratif  le  mieux  adapte  soit  en 
place  pour  pouvoir  y  repondre  a  la  demande. 

D'autres  territoires,  y  compris  la  Colombie-Britan- 
nique  et  certains  Etats  americains,  ont  deja  mis  en  oeuvre  un 
programme  de  reforme  apres  avoir  mene  des  etudes  appro- 
fondies  et  fait  appel  a  des  experts-conseils  independants, 
experience  dont  devrait  profiter  le  Service  de  la  formation 
permanente  de  la  Societe  du  barreau. 

ANNEXE  B 

THEMES  EN  DROIT  IMMOBILIER 

la  responsabilite  professionnelle/les  relations  avec  la  clientele 
les  contrats  de  vente 
Tenregistrement  immobilier 
les  recherches 

les  requisitions  et  le  titre  libre 

Tutilisation  du  sol  (y  compris  les  questions  d'environnement) 
le  credit  (les  garanties  et  les  recours) 
la  location  immobiliere 
le  condominium 
rimpot  foncier 

quelques  problemes  en  matiere  de  transfert  des  biens,  notam- 
ment  les  sequestres,  les  syndics,  le  transfert  des  successions 
pot-pourri  :  les  recours,  les  privileges  en  construction,  les 
servitudes  et  les  clauses  restrictives,  les  coentreprises,  etc. 
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DEONTOLOGIE 

•  Un  cabinet  d'avocats  propose  d'avancer  les  droits  de 
cession  immobiliere 

Le  Conseil  a  adopte  les  recommandations  du  Comite  de 
deontologie  selon  lesquelles  les  cabinets  d'avocats  pourraient 
avancer  les  droits  de  cession  immobiliere. 

Cette  question  a  ete  soulevee  lorsqu'un  cabinet  d'avocats  a 
propose  d'avancer  les  droits  de  cession  immobiliere  des  clients  et 
clientes  qui  devaient  recevoir  un  remboursement  aux  termes  du 
Regime  d'epargne-logement  de  1' Ontario  (RELO),  si  les  clients  et 
clientes  en  question  donnaient  instruction  de  lui  transferer  le 
montant  du  remboursement. Le  cabinet  d'avocats  a  pose  deux 
questions  : 

1)  Une  telle  entente  entre  un  avocat  ou  une  avocate  et  un 
client  ou  une  cliente  est-elle  legitime? 

2)  Si  cette  entente  est  legitime,  comment  pourrait-on  lui 
donner  la  publicite  voulue  ? 

Telle  etait  la  proposition  du  cabinet  d'avocats  : 

Nous  proposons  d'avancer  aux  personnes  qui  viennent 
d'acheter  un  logement  et  qui  sont  admissibles  a  un  rembourse- 
ment des  droits  de  cession  immobiliere  aux  termes  du  Regime 
d'epargne-logement  de  1' Ontario  le  montant  de  ces  droits, 
debours  qui  sera  porte  a  notre  credit  au  moment  de  la  conclusion 
de  la  transaction.  En  echange,  nous  leur  demanderons  de  nous 
transferer  le  remboursement  de  leurs  droits  de  cession  immobi- 
liere. Ce  service  sera  inclus  dans  les  honoraires  que  nous 
demandons  pour  la  transaction  et  aucun  interet  ou  aucuns  frais 
administratifs  ne  seront  ajoutes,  ni  aucun  rabais  ou  aucune 
prime  accorde. 

Nous  proposons  de  faire  signer  I'entente  suivante  aux 
acheteurs  et  acheteuses  admissibles  : 

1 .  les  acheteurs  et  acheteuses  declarent  etre  admissibles  au 
Regime  d'epargne-logement  de  I'Ontario  et  nous  avoir 
donne  les  details  necessaires  sur  leur  regime  enregistre; 
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2.  les  acheteurs  et  acheteuses  s'engagent  a  nous  fournir, 
sur  demande,  Tattestation  du  revenu  les  rendant  admis- 
sibles  au  RELO; 

3 .  les  acheteurs  et  acheteuses  nous  transferent  le  rembour- 
sement  de  leurs  droits  de  cession  immobihere,  donnent 
instruction  de  Tenvoyer  a  notre  cabinet  et  acceptent 
d'endosser  le  cheque  de  remboursement  a  notre  nom,  si 
besoin  est; 

4.  nous  nous  reservons  le  droit  de  refuser  de  leur  avancer 
les  droits  de  cession  immobiliere  si  nous  ne  sommes  pas 
convaincus  de  leur  admissibilite. 

Nous  nous  proposons  d'inscrire  les  droits  de  cession  immo- 
biUere  comme  un  debours,  dont  le  montant  ne  sera  recupere  que 
sur  reception  du  remboursement,  dans  le  rapport  habituel. 
D'apres  nos  recherches,  le  remboursement  est  regu  entre  six  et 
huit  semaines  apres  le  depot  de  la  demande  de  remboursement. 

Nous  nous  proposons  de  faire  connaitre  ce  service  par  le 
biais  d'annonces  publicitaires  et  en  informant  directement  les 
agents  et  agentes,  courtiers  et  courtieres  immobihers.  En  admet- 
tant  que  nous  respections  la  Regie  12  du  Code  de  deontologie, 
nous  aimerions  obtenir  votre  avis  sur  les  points  suivants  : 

1 .  Pouvons-nous  decrire  cette  proposition  en  detail  dans 
des  annonces  publicitaires  ou  mettre  en  evidence  le 
rabais  ? 

2.  Pouvons-nous  communiquer  cette  proposition  aux 
agents  et  agentes,  courtiers  et  courtieres  immobihers  a 
titre  d'information  uniquement,  et  non  pour  obtenir 
des  suggestions? 

Voici  les  conclusions  que  le  Comite  a  tirees  : 

1)  Tentente  proposee  est  legitime; 

2)  faire  de  la  pubhcite  pour  une  telle  entente  ne  serait, 
cependant,  conforme  ni  a  Tesprit,  ni  a  la  lettre  du  Code 
de  deontologie;  le  paragraphe  3  c)  de  la  Regie  12  prevoit 
en  effet  que  Tavocat  ou  Tavocate  ne  pent  pas  indiquer, 
dans  une  annonce  relative  a  ses  honor  aires,  que  le  prix 
demande  constitue  un  rabais. 
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3.    Les  annonces  publicitaires  que  peuvent  publier  les 
avocats  et  avocates  ou  les  cabinets  d'avocats  sont 
assujetties  aux  conditions  suivantes  : 
c)    «rannonce  des  honoraires  ne  doit  pas  utiliser  de 
mots  ni  d'expressions  tels  que  «a  partir  de  ...», 
«minimum  ...»  et  «jusqu'a  ...»  ou  leurs  equiva- 
lents, ni  indiquer  qu'un  prix  demande  constitue  un 
rabais,  une  reduction  ou  un  tarif  special»; 

3)  Tavocat  ou  Tavocate  n'a  pas  le  droit  d'informer  les 
agents  ou  agentes  d'immeubles  de  Texistence  de  ce 
service,  a  moins  qu'on  ne  le  lui  demande  expressement; 

4)  bien  qu'une  telle  entente  soit  legitime,  elle  pourrait 
mener  a  un  conflit,  si,  finalement,  le  client  ou  la  cliente 
n'etait  pas  admissible  a  un  remboursement  des  droits 
de  cession  immobiliere. 

LES  FEMMES  DANS  LA  PROFESSION  JURIDIQUE 

•  Transitions  in  the  Ontario  Legal  Profession/L'evolution 
de  la  profession  juridique  en  Ontario 

Le  Conseil  a  adopte  le  rapport  de  120  pages  du  Comite  des 
femmes  dans  la  profession  juridique  qui  s'intitule  «  Transitions  in 
the  Ontario  Legal  Profession —A  Survey  of  Lawyers  called  to  the 
Bar  between  1975  and 1990 /L  'evolution  de  la  profession  juridique 
en  Ontario  :  une  etude  des  avocates  et  des  avocats  regus  au 
barreau  de  1975  a  1990». 

Ce  rapport  est  fonde  sur  un  questionnaire  detaille  qui  a  ete 
envoye  a  2  358  membres  de  la  Societe  du  barreau,  aussi  bien 
hommes  que  femmes,  en  avril  et  en  juin  1990,  et  1  597  personnes 
y  ont  repondu,  ce  qui  represente  un  taux  de  reponse  de  67,73 
pour  cent.  Les  reponses  etaient  anonymes  et  confidentielles. 

L'objet  de  cette  etude  etait  de  recueillir  des  donnees  sur  les 
rapports  qui  existent  entre  le  sexe  des  membres  de  la  profession 
juridique  et  les  differences  au  niveau  de  Texperience  profession- 
nelle.  Le  questionnaire  portait  notamment  sur  les  transitions 
entre  les  differents  domaines  du  droit,  les  personnes  qui  ont  opte 
pour  la  pratique  privee  et  celles  qui  I'ont  quittee,  les  changements 
de  milieux  de  travail  et  revolution  a  Tinterieur  d'un  meme  milieu 
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de  travail,  ainsi  que  les  raisons  pour  lesquelles  certaines  per- 
sonnes  ont  completement  abandonne  Texercice  du  droit.  Void 
les  principales  conclusions  du  rapport. 

Qualite  de  la  vie 

Les  membres  de  la  profession  juridique  sont  tres  mecontents  de 
la  repartition  de  leurs  taches  professionnelles  et  familiales.  Les 
personnes  interrogees  s'inquietent  de  plus  en  plus  du  nombre 
croissant  d'heures  de  travail,  de  la  tension  liee  au  travail  et  de  la 
nature  accaparante  de  Texercice  du  droit.  Les  femmes  en 
particulier  ont  beaucoup  de  difficultes  a  maintenir  Tequilibre 
entre  leur  carriere  professionnelle  et  leur  vie  de  famille.  L'etude 
demontre  que  les  femmes  continuent  d'avoir  la  responsabilite 
presque  totale  des  enfants  et  du  foyer. 

II  existe,  en  general,  peu  de  structures  d'appui  pour  les 
salaries  ou  salariees  qui  ont  des  responsabilites  familiales. 
L'horaire  flexible,  Texistence  d'un  regime  de  travail  plus  souple 
et  les  conges  speciaux  ne  sont  pas  tres  repandus. 

Abandon  de  Fexercice  du  droit 

Les  femmes  sont  particulierement  nombreuses  a  abandonner 
Texercice  du  droit.  Bien  qu'elles  representent  30  pour  cent  des 
membres  du  barreau  des  quinze  dernier es  annees,  37  pour  cent 
d'entre  elles  n'exercent  plus  le  droit. 

Discrimination 

Un  nombre  considerable  d'avocates  estiment  que  Tinegalite  des 
chances  est  evidente  dans  leur  milieu  de  travail.  De  plus,  70  pour 
cent  des  femmes  interrogees  ont  affirme  avoir  ete  victimes  de 
discrimination  sexuelle  au  cours  de  leur  carriere  d'avocate,  par 
rapport  a  6  pour  cent  chez  les  hommes. 

Differences  au  niveau  de  I 'experience  professionnelle 

Une  plus  grande  proportion  de  femmes  travaillent  a  temps 
partiel,  sans  compter  qu'elles  risquent  plus  que  les  hommes  d'en 
faire  Texperience  a  un  moment  donne  de  leur  vie  professionnelle. 

Les  femmes  sont  moins  nombreuses  que  les  hommes  a 
choisir  I'exercice  prive,  mais  plus  nombreuses  que  leurs  collegues 
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masculins  a  Fabandonner,  meme  lorsqu'elles  ont  commence  leur 
carrier e  sur  cette  voie. 

Les  femmes  commencent  un  peu  plus  souvent  que  les 
hommes  a  travailler  pour  le  gouvernement  et  risquent  plus 
souvent  d'y  faire  carriere. 

II  existe  enfin  de  grands  ecarts  entre  hommes  et  femmes  au 
niveau  du  pouvoir  et  de  Tautorite  qui  leur  sont  reconnus  dans 
I'exercice  du  droit.  Les  femmes  se  retrouvent  plus  souvent  dans 
un  emploi  subalterne  qu'a  un  poste  de  direction. 

Ecarts  de  revenu 

Des  ecarts  considerables  entre  le  revenu  des  hommes  et  celui  des 
femmes  persistent.  Les  femmes  continuent  d'etre  sous-represen- 
tees  dans  les  categories  les  mieux  remunerees  et  trop  representees 
dans  les  categories  les  moins  remunerees.  C'est  dans  Texercice 
prive  qu'on  remarque  les  differences  de  revenu  les  plus  marquees 
et  inversement,  c'est  au  gouvernement,  a  Taide  juridique  et  dans 
les  chniques  juridiques  qu'il  existe  une  plus  grande  egalite. 

Relations  avec  la  clientele 

Sur  ce  point,  les  avocats  et  les  avocates  se  comportent  de  fagon 
similaire,  passant  sensiblement  le  meme  temps  avec  le  meme  type 
de  cHentele. 

Degre  de  satisfaction  dans  la  profession 

Bien  qu'un  grand  nombre  d'avocats  et  d'avocates  soient  satis- 
faits  de  la  nature  de  leur  travail  et  des  relations  de  travail  avec 
leurs  collegues,  une  minorite  non  negligeable  ne  partage  pas  cet 
avis.  D'apres  les  resultats  du  questionnaire,  ce  mecontentement 
serait  principalement  du  aux  difficultes  rencontrees  pour  trouver 
un  equilibre  entre  la  vie  professionnelle  et  la  vie  personnelle,  a  la 
duree  de  la  journee  de  travail  et  aux  tensions  Hees  a  Texercice  du 
droit. 

Recommandations 

Le  Conseil  a  adopte  une  serie  de  recommandations  conformes  au 
rapport  qui  marquent  le  debut  d'une  action  importante.  Voici 
certaines  des  mesures  qu'a  prises  la  Societe  du  barreau  : 
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•  encourager  un  debat  ouvert  sur  les  conclusions  du  rapport; 

•  promouvoir  les  debouches  qu'offre  un  diplome  de  droit  en 
dehors  de  Texercice  du  droit  proprement  dit. 

•  inciter  tous  les  organismes  qui  emploient  des  avocats  et 
avocates  a  creer  un  regime  de  travail  plus  souple  et  une 
politique  parentale; 

•  formuler  des  declarations  de  principes  modeles  pour  la  profes- 
sion; 

•  sensibihser  les  membres  de  la  profession  au  fait  qu'il  existe 
toujours  des  ecarts  de  revenu  entre  avocats  et  avocates. 

•  entreprendre  d'autres  etudes  et  projets  de  recherche  afin 
d'etudier  les  questions  soulevees  par  le  rapport. 

La  Societe  du  barreau  examinera  son  programme  de 
formation  permanente,  ainsi  que  sa  politique  du  personnel  a  la 
lumiere  des  conclusions  du  rapport.  D'autres  comites  de  la 
Societe  du  barreau  ont  ete  invites  a  examiner  certaines  sug- 
gestions du  rapport. 

Declaration  de  principes 

Le  Conseil  a  adopte  la  declaration  de  principes  suivante  lorsqu'il 
a  adopte  le  rapport : 

i)  La  Societe  du  barreau  du  Haut-Canada  est  chargee  de 
regir  la  profession  juridique  dans  I'interet  general.  Les 
questions  qui  concernent  la  carriere  professionnelle  des 
avocats  et  des  avocates  et  leur  bien-etre  personnel 
touchent  ineluctablement  Tinteret  general,  ce  sont  des 
questions  qui  ont  une  influence  directe  sur  la  qualite  des 
services  juridiques  qui  sont  offerts  en  Ontario.  II 
incombe  done  a  la  Societe  du  barreau  d'entreprendre 
des  projets  de  recherche  et  d'ouvrir  la  voie  dans  ce 
domaine. 

ii)  La  profession  juridique  a  subi  d'importantes  transfor- 
mations ces  dernieres  annees,  qui  sont  notamment 
discutees  dans  le  present  rapport  et  dans  le  rapport  de 
1989  de  la  Societe  du  barreau  intitule  «Les  femmes  dans 
la  profession  juridique».  Rappelons-en  quelques-unes: 
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•  la  tendance  a  Texpansion  des  cabinets  d'avocats; 

•  rintensification  de  la  reglementation  gouverne- 
mentale  visant  la  societe  en  general; 

•  le  nombre  croissant  d'avocats  et  d'avocates  dans  la 
fonction  publique; 

•  rinfluence  de  la  technologic; 

•  la  croissance  de  la  profession; 

•  le  nombre  croissant  de  femmes  dans  la  profession; 

•  le  large  eventail  de  debouches  professionnels  pour  les 
avocats  et  les  avocates  et,  par  consequent,  la  diver  site 
de  r  experience  professionnelle  des  membres  de  la 
profession; 

•  le  nombre  croissant  de  families  monoparentales; 

•  le  nombre  croissant  de  families  ou  le  pere  et  la  mere 
travaillent; 

•  le  nombre  croissant  de  femmes  qui  ont  des  enfants  et 
travaillent  a  temps  plein. 

Ces  transformations  touchent  aussi  bien  les  avocats  et  les 
avocates,  leurs  employ  eurs  et  employ  cures,  leurs  associes  et 
associees  que  leur  chentele. 

iii)  La  Societe  du  barreau  s'engage  a  faire  preuve  de 
creativite  face  a  la  realite  changeante  de  la  profession. 

iv)  La  Societe  du  barreau  encourage  un  debat  ouvert  sur 
les  questions  soulevees  par  le  rapport  sur  revolution  de 
la  profession  et  encourage  egalement  le  dialogue  entre 
ses  membres  pendant  qu'elle  se  prepare  a  repondre  a 
ces  changements. 

v)  Etant  donne  le  mecontentement  considerable 
qu'eprouvent  certains  membres  de  la  profession  face  a 
Texercice  du  droit,  la  Societe  du  barreau  doit,  tant  pour 
le  pubHc  que  pour  ses  membres,  se  pencher  sur  la 
question  et  proposer  des  solutions. 

vi)  II  incombe  a  la  Societe  du  barreau  d'amehorer  les 
conditions  qui  ahmentent  le  mecontentement  des 
membres  de  la  profession  dans  le  domaine  de  Texercice 
du  droit. 

vii)  II  est  dans  Tinteret  general  de  pouvoir  trouver  un  juste 
equiUbre  entre  la  vie  personnelle  d'une  part,  et  la  vie 
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professionnelle  d'autre  part.  Des  mesures  correctives 
s'imposent  lorsque  cet  equilibre  est  difficile  a  atteindre 
en  raison  du  milieu  du  travail. 

viii)  La  Societe  du  barreau  reconnait  que  Texercice  prive 
n'est  qu'une  des  nombreuses  carrieres  que  peuvent 
embrasser  les  membres  de  la  profession  juridique. 

ix)  La  Societe  du  barreau  reconnait  I'importance  d'un 
regime  de  travail  plus  souple,  par  exemple  differents 
types  d'association,  le  travail  a  temps  partiel,  les 
emplois  partages,  Thoraire  flexible,  les  detachements, 
les  annees  sabbatiques  et  les  conges  educatifs. 

x)  La  Societe  du  barreau  reconnait  I'importance  d'une 
politique  parentale,  telle  que  le  conge  de  maternite,  le 
conge  de  paternite  et  la  garderie. 

xi)  La  Societe  du  barreau  approuve  les  principes  du  Code 
de  1981  sur  les  droits  de  la  personne  et  soutient,  par 
consequent,  que  chaque  membre  a  droit  a  un  traite- 
ment  egal  en  matiere  d'emploi,  sans  discrimination 
fondee  sur  la  race,  Tascendance,  le  lieu  d'origine,  la 
couleur,  I'origine  ethnique,  la  citoyennete,  la  croyance, 
le  sexe,  T orientation  sexuelle,  Tage,  le  statut  marital. 
Pet  at  matrimonial  ou  un  handicap. 

xii)  La  Societe  du  barreau  reconnait  que  certains  membres 
de  la  profession,  les  femmes  en  particulier,  se  sentent, 
eux,  elles  ou  leurs  collegues,  victimes  de  discrimina- 
tion. La  Societe  du  barreau  estime,  d'apres  les  conclu- 
sions du  rapport,  que  la  discrimination  persiste  dans  la 
profession,  qu'elle  soit  le  fait  d'individus  precis  ou 
systemique,  qu'elle  soit  intentionnelle  ou  non. 

xiii)  Les  avocats  et  les  avocates  doivent  etre  a  T  avant-garde 
de  la  lutte  contre  la  discrimination  et  la  Societe  du 
barreau  doit  redoubler  d'efforts  pour  Teliminer  au  sein 
de  la  profession  juridique. 

xiv)  La  Societe  du  barreau  reconnait  que  le  harcelement 
sexuel  est  une  pratique  degradante  qui  constitue  un 
grave  affront  a  la  dignite  des  personnes  qui  sont 
obligees  de  le  subir. 
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Vous  pouvez  vous  procurer  un  exemplaire  du  rapport 
integral  « Transitions  in  the  Ontario  Legal  Profession»  en 
communiquant  avec  le  directeur  de  la  recherche  a  la  Societe  du 
barreau  du  Haut-Canada,  Osgoode  Hall,  130,  rue  Queen  ouest, 
Toronto,  Ontario  M5H  2N6.  Veuillez  Hbeller  votre  cheque  a 
I'ordre  de  «The  Law  Society  of  Upper  Canada»  et  le  joindre  a 
votre  commande.  Le  prix  du  rapport  est  de  20  $  (frais  de  poste  et 
T.P.S.  inclus). 

QUESTIONS  DISCIPLINAIRES 

Les  25  et  26  avril  1991 

•  Daniel  Gilad  Cooper 

Daniel  Cooper,  avocat  de  Toronto,  a  ete  radie  du  barreau 
pour  avoir  detourne  plus  de  238  000  $  en  quatre  ans  et  demi.  A 
vingt-huit  reprises  entre  juillet  1986  et  octobre  1990,  M.  Cooper  a 
verse  dans  une  entreprise  a  nom  numerique  dont  il  avait  le 
controle  des  honor  aires  auxquels  il  n' avait  pas  droit  et  a  fabrique 
des  debours  dans  les  comptes  du  cabinet  d'avocats  ou  il 
travaillait.  Le  24  avril  1991,  M.  Cooper  a  plaide  coupable  a 
regard  d'une  accusation  de  fraude  de  plus  1  000  $  et  a  ete 
condamne  a  21  mois  de  prison.  L' avocat  avait  ete  admis  au 
barreau  en  mars  1971. 

•  Robert  Harold  Edmonstone 

Robert  Harold  Edmonstone,  avocat  de  Sudbury,  a  ete 
reconnu  coupable  de  manquement  professionnel  pour  n'avoir 
pas  depose  a  la  Societe  les  declarations  financieres  annuelles 
obHgatoires  et  pour  avoir  exerce  alors  qu'il  etait  en  retard  dans  le 
paiement  de  ses  primes  d'assurance-responsabilite.  En  outre, 
M.  Edmonstone,  qui  pratique  a  Sudbury  et  a  Tile  Manitouhn, 
n'a  pas  repondu  a  la  Societe  du  barreau  lorsque  celle-ci  Ta 
informe  d'une  plainte  qui  avait  ete  deposee  contre  lui  par  un 
client  ou  une  cliente.  M.  Edmonstone,  qui  a  ete  admis  au  barreau 
en  mars  1974,  a  ete  suspendu  pour  deux  mois  ou  jusqu'a  ce 
qu'il  paie  sa  cotisation  d'assurance  et  depose  les  declarations 
financieres  necessaires. 

•  Allan  Rowat  Elliott 

Allan  Rowat  Elliott,  avocat  de  Barrie,  a  ete  radie  du  barreau 
pour  manquement  professionnel.  Depuis  1981,  M.  EUiott  a 
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detourne  plus  de  200  000  $  de  fonds  en  fiducie.  L'avocat  avait  ete 
admis  au  barreau  en  mars  1973. 

•  Klemens  Fass 

Klemens  Fass,  avocat  de  Scarborough,  a  ete  reconnu 
coupable  de  manquement  professionnel  pour  avoir  cherche  a 
dissimuler  12  800  $  d'honoraires  aux  fins  d'impot,  pour  n'avoir 
pas  inscrit  certains  honoraires  et  pour  avoir  fourni  des  factures 
inexactes  a  un  client  ou  une  cliente.  Toutes  ces  violations 
renvoient  a  la  meme  transaction  immobiliere.  Le  Conseil  de  la 
Societe  du  barreau  a  reprimande  M.  Fass,  qui  a  ete  admis  au 
barreau  en  mars  1972. 

•  Victor  Leo  Maloney 

Victor  Leo  Maloney,  avocat  de  Thunder  Bay,  a  ete  reconnu 
coupable  d'exercice  impropre  a  la  profession  et  a  ete  suspendu 
pour  trois  mois  par  la  Societe  du  barreau.  En  Janvier  1990, 
M.  Maloney  a  ete  declare  coupable,  sous  quatre  chefs  d'accusa- 
tion,  d'avoir  falsifie  ses  declarations  d'impot  pendant  quatre  ans 
et  d' avoir  ainsi  omis  de  payer  20  876  $  d'impot  sur  le  revenu.  La 
pour  suite  criminelle  qui  a  ete  engagee  contre  M.  Maloney  n'etait 
aucunement  hee  a  I'exercice  du  droit.  La  suspension  dont  fait 
Tobjet  M.  Maloney  prend  effet  le  l^'^  juin  pour  lui  laisser  le  temps 
de  regler  ses  affaires  en  cours.  L'avocat  a  ete  admis  au  barreau  en 
juin  1958. 

•  Ernest  Valorie  Swain 

Ernest  Valorie  Swain,  avocat  de  Kingston,  a  ete  reconnu 
coupable  de  manquement  professionnel  et  a  ete  radie  du  barreau. 
M.  Swain  a  detourne  pour  son  compte  29  000  $  de  fonds  en 
fiducie.  L'avocat  avait  ete  admis  au  barreau  en  juin  1958. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


May  24th,  1991 

ELECTION  OF  BENCHERS 

Convocation  received  the  results  of  the  election  which  were 
as  follows: 


Metropolitan  Toronto 


Name 

Votes 

KocK,  Allan  M 

5,974 

Kiteley,  Frances  P. 

5,502 

Kuby,  Clayton  C 

4,994 

Chapnik  Sandra 

4,oj4 

Bellamy,  Denise 

4,z9U 

Epstein,  Philip  M. 

A    1  O*^ 

4,lo2 

O'Connor,  Dennis  R. 

4,168 

Lamont,  Donald  H.L. 

A    t  t  ^ 

4,117 

Basteao,  1  nomas  Cjalbraitn 

A  r\A  1 

4,041 

Campbell,  Colin  Livingstone 

4,010 

v^upeiaiiu,  i^dui  u. 

j,oOU 

Manes,  Ronald  D. 

3,765 

Howie,  Kenneth  Earle 

3,715 

Lax,  Joan  L. 

3,456 

CuUity,  Maurice  C. 

3,384 

Finkelstein,  Neil 

3,373 

Levy,  Earl  J. 

3,356 

Lamek,  Paul 

3,225 

Curtis,  Carole 

2,841 

Carter,  Robert  J. 

2,839 

Goudge,  Stephen  T. 

2,416 

Hill,  S.  Casey 

2,340 

MoHner,  Marie 

2,314 

Blue,  Ian  A. 

2,285 

Mewett,  Alan  W. 

2,231 

McDonald,  Bruce  C. 

2,212 

Danson,  Timothy  S.B. 

2,135 

Millar,  W.A.  Derry 

2,072 
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Name 

Votes 

Swan,  John 

2,071 

Outerbridge,  Ian  W. 

2,054 

McDougall,  John  L. 

1,926 

Perkins,  Craig 

1,590 

Mark,  Charles  C. 

1,462 

Gluckstein,  Bernard  L. 

1,446 

Haber,  Harvey  M. 

1,409 

David,  P.  Jean- Yves 

1,357 

Appel,  Mark  G. 

1,269 

Hawkins,  Robert  E. 

1,250 

Libman,  Peter  K. 

1,244 

Zucker,  Symon 

1,109 

Goldkind,  Howard  A. 

1,054 

Vita,  Peter  A. 

902 

Finn,  Eric  R. 

809 

Lapid  G.  Jonathan 
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Outside  Metropolitan  Toronto 


Name 

Votes 

Location 

Scott,  David  W. 

4,881 

Ottawa 

Yachetti,  Roger  Dennis 

4,600 

Hamilton 

McKinnon,  Colin  D. 

3,917 

Ottawa 

Elhott,  E.  Susan 

3,893 

Kingston 

Murphy,  Daniel  J. 

3,754 

Goderich 

Peters,  Patricia  J. 

3,677 

Ottawa 

Bragagnolo,  Rino  C. 

3,614 

Timmins 

Brennan,  Lloyd 

3,581 

Ottawa 

Lerner,  Samuel 

3,450 

London 

Weaver,  Mary  Patricia 

3,168 

Sudbury 

Somerville,  Marc  J. 

3,114 

Cambridge 

Strosberg,  Harvey  T. 

3,097 

Windsor 

Feinstein,  Abraham 

3,054 

Ottawa 

Murray,  Ross  W. 

2,791 

Thunder  Bay 

Hickey,  Michael  G. 

2,733 

Kingston 

Palmer,  (Karen)  Julaine 

2,731 

Peterborough 

Wardlaw,  J.  James 

2,721 

Orangeville 

Mohideen,  Fatima 

2,637 

Brantford 
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Name 

Votes 

Locaiion 

Topp,  Robert  C. 

2,562 

Sudbury 

Krishna,  Vern  (Virender) 

2,552 

Ottawa 

Carey,  Tom 

2,545 

Mississauga 

Nolan,  Dermot  P. 

2,457 

Hamilton 

Guthrie,  Hugh 

2,268 

Guelph 

Shaffer,  Bernard 

2,258 

Thunder  Bay 

McWilhams,  Peter  K. 

2,250 

Milton 

Hermiston,  Paul  G.M. 

1,935 

Barrie 

Graham,  Fred 

1,911 

Barrie 

Whitten,  Alan 

1,864 

BurUngton 

Thoman,  John  Douglas 

1,709 

Hamilton 

Talsky,  Marvin 

1,683 

Mississauga 

White,  Donald 

1,569 

Peterborough 

Neilson,  Donald  R. 

1,331 

Hanover 

Cureatz,  Sam  L. 

1,318 

Bowmanville 

McNeely,  G.  Gary 

1,303 

Oshawa 

Greer,  Thomas  H. 

1,263 

Oshawa 

Vanular,  Gregory  P.L. 

796 

Pickering 

Fifty-three  percent  of  ehgible  members  cast  their  votes  for  a 
total  of  12,399  ballots.  Twenty-three  percent  of  those  elected  are 
first-time  benchers  and  ten  of  the  eleven  women  who  stood  for 
election  were  successful.  Twenty-five  percent  of  the  governing 
body  is  now  comprised  of  women  who  represent  approximately 
23%  of  the  profession. 

FINANCE  AND  ADMINISTRATION 

Convocation  approved  a  budget  for  the  fiscal  year  com- 
mencing July  1, 1991  which  will  require  an  annual  fee,  for  full  fee 
paying  members,  of  $1,090.00.  This  is  a  14.6%  increase  over  the 
full  fee  for  the  1990-91  year  of  $951.00 

This  increase  must  be  considered  in  the  context  of  several 
issues. 

First,  members'  fees  have  risen  very  little  over  the  past  five 
years.  In  fact,  in  two  of  those  years,  there  were  decreases  in  fees. 
The  fees  for  the  past  five  years  have  been  1986-87 -$935. 00; 
1987-88-$918.00;  1988-89- $980.00;  1989-90- $894.00;  1990- 
91 -$951.00 
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Second,  of  the  total  increase  of  $139.00  for  next  year,  $55.00 
or  5.8%  of  the  14.6%  increase  is  due  to  an  increase  in  the  legal  aid 
levy.  This  is  the  first  increase  in  that  levy  since  it  was  initially 
introduced  in  1986. 

Third,  the  unexpected  discontinuance  by  the  Government 
of  Ontario  of  its  annual  grant  to  the  Bar  Admission  Course  of 
$942,000  resulted  in  an  increase  in  the  annual  fee  of  $20  per 
member,  which  will  offset  one  half  of  that  loss  in  revenue. 
Increased  student  fees  and  reduced  expenditures  will  make  up  for 
the  balance. 

Fourth,  due  to  the  recession,  CLE  revenues  have  been 
significantly  lower  and  it  is  projected  that  1991-92  will  see  a  loss 
of  $343,650.00  or  $17.00  per  member.  It  should  be  remembered 
that  over  the  past  ten  years,  the  CLE  program  of  The  Law 
Society  has  generated  a  surplus.  It  was  felt  that  rather  than 
jeopardizing  this  essential  service  by  increasing  registration  fees 
or  reducing  programs,  the  annual  membership  fee  should  be 
increased  to  cover  the  projected  deficit. 

It  should  also  be  pointed  out  that  salary  and  related  benefit 
increases  represent  $29.00  or  3.0%,  and  are  based  on  a  cost  of 
living  adjustment  of  4.7%.  Additional  staff  represent  $16.00  or 
1.7%  and  are  mainly  additions  to  audit,  investigations  and 
professional  standards  programs— all  areas  where  there  has  been 
significant  demand  over  the  past  year. 

Apart  from  the  items  mentioned,  the  budget  contemplates 
no  other  increase  in  any  of  the  Society's  costs. 

The  following  is  a  specific  description  of  the  items  that 
account  for  the  increased  annual  fee: 


Last  year's  total  fee  (full  fee  paying  members)      $95 1 
INCREASES  DUE  TO: 


$ 


Legal  Aid  Levy 

Salary  and  related  benefit  increases 
Levy  on  membership  re  Ontario 


55 
29 


5.8% 
3.0% 


government  cutback  of  Bar 


Admission  Course  funding 
CLE  deficit 
Additional  staff 
General  operating  expenditures 


20 
17 
16 
0 


2.1% 
1.8% 
1.7% 
0.0% 


124 


 $_  % 

Practice  Advisory  Service  (transferred 

from  Insurance  Fund  11  1 .2^o 

Reduction  of  Category  II  Members' 

fees  to  58%  from  66%  8  0.8% 

County  library  fee  5  0.6% 

Certification  program  deficit   4  0.4% 

$1,116  17.4% 

DECREASES  DUE  TO: 

Reduction  of  Compensation  Fund  fee  to  $1  (26)  (2.8%) 

1991/92  TOTAL  (full  fee  paying  members)        $1 ,090  14.6% 


DISCIPLINE  POLICY 

The  following  fact  situation  from  an  actual  case  dealt  with 
by  the  Law  Society  is  published  to  underscore  the  importance  of 
obtaining  written  instructions  from  clients  or  at  least,  to  confirm 
oral  instructions  in  writing. 

The  soHcitor  acted  for  a  husband  in  a  matrimonial  matter. 
Soon  after  the  parties  had  executed  minutes  of  settlement, 
the  solicitor  recommended  to  his  client  in  a  telephone 
conversation  that  a  particular  paragraph  in  the  minutes  of 
settlement  ought  to  be  changed  by  deleting  four  words.  The 
sohcitor  obtained  his  cHent's  oral  instructions  to  delete  the 
four  words  and  advised  the  wife's  soHcitor  who  in  turn 
agreed  to  the  change.  The  solicitor  made  the  necessary 
changes  to  the  document.  However,  nine  months  later  the 
husband  advised  the  Society  that  his  soHcitor  had  acted 
without  instructions  in  making  the  changes.  No  formal 
action  was  taken  against  the  soHcitor  in  this  case  but  the 
problem  could  have  been  averted  by  obtaining  written 
instructions  or  confirming  in  writing  the  oral  instructions. 

*  *  * 

Convocation  also  dealt  with  12  reports  from  standing 
committees  which  were  of  a  routine  or  administrative  nature. 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS 


Le  24  mai  1991 

ELECTION  DES  CONSEILLERS  ET  DES  CONSEILLERES 

Le  Conseil  a  regu  les  resultats  de  Telection  suivants  : 
Communaute  urbaine  de  Toronto 


Nom 

Nombre  de  voix 

KocK,  Allan  jvi. 

J  y/4 

Kiteley,  Frances  P. 

J  502 

Ruby,  Clayton  C 

4  994 

Chapnik,  Sandra 

A  OCA 

4  o54 

rjeiiamy,  uenise 

4  Zyy) 

lipstein,  Fnilip  M. 

A  1 

4  loZ 

O  Connor,  Dennis  R. 

A  1 

4  168 

Lamont,  Uonalu  H.L. 

A    1  1  T 

4  117 

Bastedo,  Thomas  Galbraith 

4  041 

Campbell,  Colin  Livingstone 

4  010 

Copelana,  Faul  u. 

3  ooO 

jvianes,  Konaiu  l>. 

J  /OJ 

Howie,  Kenneth  Earle 

3  715 

Lax,  Joan  L. 

3  456 

CuUity,  Maurice  C. 

3  384 

Finkelstein,  Neil 

3  373 

Levy,  Earl  J. 

3  356 

Lamek,  Paul 

3  225 

Curtis,  Carole 

2  841 

Carter,  Robert  J. 

2  839 

Goudge,  Stephen  T. 

2  416 

Hill,  S.  Casey 

2  340 

Moliner,  Marie 

2  314 

Blue,  Ian  A. 

2  285 

Mewett,  Alan  W. 

2  231 

McDonald,  Bruce  C. 

2  212 

Danson,  Timothy  S.B. 

2  135 

Millar,  W.A.  Derry 

2  072 
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Nom  Nombre  de  voix 


Swan,  John 

2  071 

Outerbridge,  Ian  W. 

2  054 

McDougall,  John  L. 

1  926 

Perkins,  Craig 

1  590 

Mark,  Charles  C. 

1  462 

Gluckstem,  Bernard  L. 

1  446 

T  T     1              T  T                      Ik.  K 

Haber,  Harvey  M. 

1  409 

T~V         •  J                T  '\.T 

David,  P.  Jean- Yves 

1  357 

Appel,  Mark  G. 

1  269 

Hawkins,  Robert  E. 

1  250 

Libman,  Peter  K. 

1  244 

Zucker,  Symon 

1  109 

Goldkind,  Howard  A. 

1  054 

Vita,  Peter  A. 

902 

Finn,  Eric  R. 

809 

Lapid,  G.  Jonathan 

791 

A  Fexterieur  de  la  Communaute  urbaine  de  Toronto 

Nom 

Nombre  de  voix 

Ville 

Scott,  David  W. 

4  881 

Ottawa 

Yachetti,  Roger  Dennis 

4  600 

Hamilton 

McKinnon,  Colin  D. 

3  917 

Ottawa 

EUiott,  E.  Susan 

3  893 

Kingston 

Murphy,  Daniel  J. 

3  754 

Goderich 

Peters,  Patricia  J. 

3  677 

Ottawa 

Bragagnolo,  Rino  C. 

3  614 

Timmins 

Brennan,  Lloyd 

3  581 

Ottawa 

Lerner,  Samuel 

3  450 

London 

Weaver,  Mary  Patricia 

3  168 

Sudbury 

Somerville,  Marc  J. 

3  114 

Cambridge 

Strosberg,  Harvey  T. 

3  097 

Windsor 

Feinstein,  Abraham 

3  054 

Ottawa 

Murray,  Ross  W. 

2  791 

Thunder  Bay 

Hickey,  Michael  G. 

2  733 

Kingston 

Palmer,  (Karen)  Julaine 

2  731 

Peterborough 

Wardlaw,  J.  James 

2  721 

Orangeville 

Mohideen,  Fatima 

2  637 

Brantford 
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Nom 

iNomDre  ue  voix 

vuie 

Topp,  Robert  C. 

2  562 

Sudbury 

Krishna,  Vern  (Virender) 

2  552 

Ottawa 

Carey,  Tom 

2  545 

Mississauga 

Nolan,  Dermot  P. 

2  457 

Hamilton 

Guthrie,  Hugh 

2  268 

Guelph 

Shaffer,  Bernard 

2  258 

Thunder  Bay 

McWiUiams,  Peter  K. 

2  250 

Milton 

Hermiston,  Paul  G.M. 

1  935 

Barrie 

Graham,  Fred 

1  911 

Barrie 

Whitten,  Alan 

1  864 

BurHngton 

Thoman,  John  Douglas 

1  709 

Hamilton 

Talsky,  Marvin 

1  683 

Mississauga 

White,  Donald 

1  569 

Peterborough 

Neilson,  Donald  R. 

1  331 

Hanover 

Cureatz,  Sam  L. 

1  318 

Bowmanville 

McNeely,  G.  Gary 

1  303 

Oshawa 

Greer,  Thomas  H. 

1  263 

Oshawa 

Vanular,  Gregory  P.L. 

796 

Pickering 

Cinquante-trois  pour  cent  des  membres  admissibles  ont 
vote,  ce  qui  represente  un  total  de  12  399  bulletins  de  vote.  Parmi 
les  conseilleres  et  les  conseillers  elus,  23  %  le  sont  pour  la 
premiere  fois  et  sur  les  onze  femmes  qui  se  sont  portees 
candidates,  dix  ont  ete  elues.  Le  corps  dirigeant  du  Barreau 
comprend  maintenant  25  %  de  femmes,  qui  forment  d'ailleurs 
23  %  de  la  profession  juridique. 

FINANCES  ET  ADMINISTRATION 

Le  Conseil  a  approuve  le  budget  de  Texercice  commengant 
le  juillet  1991  qui  est  fonde  sur  une  cotisation  annuelle  de 
1  090  $  pour  les  membres  qui  paient  la  cotisation  entiere.  Ce 
chiffre  represente  une  augmentation  de  14,6  %  pour  Texercice  de 
1990-1991,  la  cotisation  entiere  s'elevant  a  951  $  lors  de  Texercice 
precedent. 

Replagons  cette  decision  dans  son  contexte. 
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Rappelons  tout  d'abord  que  les  cotisations  des  membres  du 
Barreau  n'ont  que  peu  augmente  au  cours  des  cinq  dernieres 
annees  et  qu'elles  ont,  en  fait,  meme  baisse  ces  deux  dernieres 
annees,  comme  en  temoignent  les  chiffres  suivants  :  935  $  en 
1986-1987,  918  $  en  1987-1988,  980$  en  1988-1989,  894$  en 
1989-1990,  951  $  en  1990-1991. 

Deuxiemement,  il  faut  noter  que  sur  T  augmentation  totale 
de  139  $  prevue  pour  le  prochain  exercice,  la  somme  de  55  $,  soit 
5,8  est  imputable  a  Taugmentation  de  la  cotisation  d*aide 
juridique,  relevee  pour  la  premiere  fois  depuis  qu'elle  a  ete  creee 
en  1986. 

Troisiemement,  T interruption  inattendue  de  la  subvention 
annuelle  destinee  au  Cours  de  formation  professionnelle  qu'ac- 
corde  habituellement  le  gouvernement  de  T  Ontario  et  qui  se 
serait  elevee  a  942  000  $  a  entraine  une  augmentation  de  la 
cotisation  annuelle  de  20  $  par  membre.  Cette  somme  de  20  $ 
permettra  de  compenser  la  moitie  du  manque  a  gagner,  T  autre 
moitie  provenant  de  la  hausse  des  droits  d'inscription  des 
etudiants  et  des  etudiantes  et  de  la  reduction  des  depenses  en 
general. 

Quatriemement,  en  raison  de  la  recession,  les  recettes  du 
Service  de  la  formation  permanente  ont  plonge,  et  on  prevoit 
pour  1991-1992  une  baisse  des  recettes  de  343  650  $  ou  17  $  par 
membre.  Au  cours  des  dix  dernieres  annees,  le  programme  du 
Service  de  la  formation  permanente  du  Barreau  a  enregistre  un 
surplus.  Le  Barreau  a  estime  que  pour  corriger  le  deficit  prevu,  il 
valait  mieux  accroitre  la  cotisation  annuelle  plutot  que  compro- 
mettre  la  formation  permanente  par  T  augmentation  des  droits 
d'inscription  ou  la  reduction  des  programmes  offerts. 

II  faudrait  egalement  souligner  que  les  hausses  de  salaires  et 
Taccroissement  des  avantages  sociaux  connexes  representent 
29$  ou  de  Taugmentation  totale  et  reposent  sur  une 
indexation  des  salaires  sur  le  cout  de  la  vie  de  4,7  .  La  dotation 
en  personnel  supplementaire,  qui  represente  egalement  16  $  ou 
1,7  ^0,  vise  principalement  la  verification  des  comptes,  les 
enquetes  et  les  normes  professionnelles,  domaines  pour  lesquels 
la  demande  a  ete  tres  forte  Tannee  derniere. 

Ces  postes  mis  a  part,  le  budget  ne  prevoit  pas  d' autre 
augmentation  des  depenses  du  Barreau. 
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Le  tableau  suivant  decrit  precisement  les  postes  du  budget 
qui  entrainent  une  augmentation  de  la  cotisation  annuelle. 

$  <7o 

Cotisation  entiere  de  Fannee  derniere 

(membres  payant  la  cotisation  entiere)  95 1  $ 


VENTILATION  DE  L' AUGMENTATION  : 


Cotisation  d'aide  juridique 

JJ 

j,o  "/O 

Augmentation  des  salaires 

CL  dVciilLclgCo  MJUlClUA 

Augmentation  liee  a  1' interruption 

de  la  subvention  du  gouvernement 

de  I'Ontario  (CFP) 

20 

2,1  % 

Deficit— Formation  permanente 

17 

1,8  <7o 

Personnel  supplementaire 

16 

1,7 

Depenses  generales  de  fonctionnement 

0 

0,0% 

Services  consultatifs  sur  Texercice 

(transfert  du  Fonds  d' assurance) 

11 

1,2  <7o 

Reduction  de  la  cotisation  de  la 

categoric  II  (de  66  <7o  a  58  ^o) 

8 

0,8  <7o 

Droits  d' inscription  aux 

bibliotheques  de  comte 

5 

0,6<^^o 

Deficit — Reconnaissance  prof essionnelle 

4 

1  116$ 

17,4  <7o 

SOURCES  DE  DIMINUTION : 
Cotisation  du  Fonds 

d'indemnisation  reduite  a  1  $  (26)     (2,8  <7o) 

TOTAL  EN  1991-92  (membres  payant  1  090  $  14,6 
la  cotisation  entiere) 
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QUESTIONS  DISCIPLINAIRES 

La  situation  suivante,tiree  d'une  situation  reelle  qu'a  vecue 
le  Barreau,  est  destinee  a  souligner  T importance  d'obtenir  des 
directives  ecrites  de  sa  clientele  ou,  au  moins,  de  confirmer  par 
ecrit  des  directives  regues  verbalement. 

L'avocat  en  question  representait  le  mari  dans  une  affaire 
conjugale.  Peu  apres  que  les  parties  ont  signe  le  proces- 
verbal  de  la  transaction  qu'elles  avaient  conclue,  Tavocat  a 
recommande  a  son  client,  au  telephone,  de  changer  un 
alinea  particulier  et  d'en  retirer  quatre  mots.  Apres  avoir 
regu  verbalement  les  directives  de  son  client  a  cet  egard, 
Tavocat  a  avise  Tavocate  qui  representait  la  femme  dans 
r affaire,  laquelle  a  egalement  donne  son  accord.  L'avocat  a 
modifie  en  consequence  le  document.  Neuf  mois  plus  tard, 
le  mari  a  informe  le  Barreau  que  son  avocat  avait  modifie  le 
document  sans  avoir  obtenu  de  directives  de  sa  part.  Aucune 
action  n'a  ete  prise  contre  T avocat  en  question,  mais 
r  avocat  aurait  pu  eviter  ce  probleme  en  obtenant  des 
consignes  ecrites  ou  en  confirmant  par  ecrit  celles  qui  lui 
avaient  ete  donnees  verbalement. 

*** 

Le  Conseil  a  egalement  pris  connaissance  de  douze  rap- 
ports, traitant  d'affaires  habituelles  ou  de  nature  administrative, 
qui  ont  ete  presentes  par  les  comites  permanents. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  SPECIAL  CONVOCATION 


May  31st,  1991 

A  special  Convocation  was  held  on  Friday,  May  31st,  to 
consider  the  Report  of  the  Special  Committee  on  Reforms 
Implementation  which  was  charged  with  monitoring  and  making 
recommendations  on  the  implementation  of  Convocation's 
reports  concerning  reforms  to  the  disciphne,  complaints  and 
standards  processes.  The  full  Report  is  reproduced  below: 

SPECIAL  COMMITTEE  ON  REFORMS 
IMPLEMENTATION 

Preliminary  Matters 

Your  Committee  identified  the  following  preliminary  mat- 
ters to  be  dealt  with  before  the  Committee  could  proceed  further: 

1 .  Should  the  participation  of  lay  persons  in  the  discipline 
process  be  restricted  to  lay  benchers  in  any  or  all  cases. 
(Section  I  of  this  Report) 

2.  The  recommendations  in  the  Dispositions  Section  of  the 
Report  of  the  Special  Committee  on  Discipline  Proce- 
dures were  approved  in  principle  by  Convocation.  Your 
Committee  was  asked  to  review  those  recommendations 
in  detail  in  Hght  of  the  concerns  raised  during  the  debate 
in  Convocation  and  report  to  Convocation.  (Section  VII 
of  this  Report) 

3.  Similarly,  the  recommendations  in  the  Incapacity  Section 
of  the  Report  were  approved  in  principle  by  Convoca- 
tion. Benchers  were  requested  to  notify  your  Committee 
of  their  specific  concerns  regarding  the  procedure  set  out 
in  the  section  in  order  that  the  Committee  might  consider 
them  and  if  necessary,  make  recommendations  to  Convo- 
cation. (Section  IX  of  this  Report) 
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/.    LAY  PARTICIPATION 

On  the  issue  of  lay  participation  in  the  discipHne  process 

your  Committee  formulated  the  following  proposal: 

A  new  category  of  lay  benchers  called  **Discipnne  Lay 
Benchers"  should  be  created.  Discipline  Lay  Benchers 
would  be  eUgible  to  fulfill  all  the  functions  assigned  to  lay 
persons  in  the  Complaints  and  Discipline  processes, 
namely: 

(i)  to  sit  as  a  lay  member  of  the  Discipline  Complaints 
Authorization  Committee; 

(ii)  to  sit  as  a  lay  member  of  a  Discipline  Hearing  Panel; 
and 

(iii)  to  sit  as  a  lay  member  of  the  Designated  Appeal  Panel 
of  Convocation. 

Your  Committee  recommends  that  DiscipHne  Lay  Benchers 
be  appointed  by  the  Lieutenant  Governor  in  Council  in  the  same 
manner  as  lay  benchers  are  now  appointed. 
It  was  moved,  seconded  and  accepted  that  4  Lay  Benchers  be 
appointed  by  the  Lieutenant  Governor  in  Council  for  discipHne 
purposes  only. 

Your  Committee  reviewed  the  functions  which  Discipline 
Lay  Benchers  would  fulfill  with  particular  attention  to  the  time 
commitment  involved,  and  recommends  that  four  (4)  DiscipHne 
Lay  Benchers  be  appointed  to  serve  in  addition  to  the  four  (4)  lay 
benchers  now  serving. 

Further,  in  your  Committee's  view  it  is  extremely  important 
that  the  nature  and  extent  of  the  commitment  (especially  the  time 
element)  be  fully  explained  to  prospective  appointees  before  they 
accept  the  appointment. 

Your  Committee  felt  that  it  did  not  have  the  mandate  to 
increase  lay  participation  in  general  policy  matters,  hence  the 
recommendation  to  create  a  new  class  of  lay  benchers  instead  of 
merely  increasing  the  number  of  lay  benchers. 

Your  Committee  envisages,  therefore,  that  DiscipHne  Lay 
Benchers  will  not  participate  in  the  work  of  the  Standing 
Committees  of  Convocation  nor  in  the  business  of  Regular 
Convocation. 
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//.  PARTICIPATION  OF EX-OFFICIO  BENCHERS  IN 
DISCIPLINE  MATTERS 

A  :  EX  OFFICIO  BENCHERS: 
TERMINOLOGY  AND  VOTING  RIGHTS 
The  term  ''ex  officio  bencher''  can  be  misleading.  It  is  used 
in  the  Law  Society  Act  to  describe  five  different  categories  of 
benchers. 

1 .  Federal  Law  Officers  of  the  Crown 

The  Minister  of  Justice  and  Attorney  General  for  Canada,  and 
the  Solicitor  General  for  Canada,  are  benchers  ex  officio:  Act, 
s-s.  12(1),  paras.  1  &  2.  They  have  no  vote,  either  in  Convocation 
or  in  committee:  Act,  s-ss.  12(2)  and  12(3). 

2 .  A  ttorney  General  for  On  tario 

The  Attorney  General  for  Ontario,  for  the  time  being,  is  a 
bencher  ex  officio:  Act,  s-s.  12(1),  para.  3. 
The  Attorney  General  may  vote  in  Convocation  and  in  commit- 
tees: Act,  s-ss.  12(2)  and  12(3). 

3 .  Former  A  ttorneys  General  for  On  tario 

Every  person  who  has  held  the  office  of  Attorney  General  for 
Ontario  is  defined  as  a  bencher  ex  officio :  Act,  s-s.  12(1),  para.  A. 
The  voting  rights  of  former  Attorneys  General  for  Ontario  were 
altered  by  S.0. 1990,  c.  8,  s-s.  2(2)  which  came  into  force  on  June 
28,  1990.  Formerly,  they  were  entitled  to  vote  in  Convocation 
and  in  a  committee.  Now,  under  para.  2  of  s-s.  12(3),  they  may 
vote  only  in  committees  other  than  committees  appointed  for 
disciphnary  purposes.  They  may  not  vote  in  Convocation  and 
they  may  not  vote  in  any  of  the  committees  appointed  under 
sections  33,  34,  35,  37,  or  38  (the  discipline  and  incapacity 
provisions). 

4.  Life  Benchers 

This  term  is  not  used  in  the  Act  or  in  the  Regulation  although  it 
does  appear  at  least  once  in  the  Rules  made  under  s-s.  62(1)  of  the 
Act  (see  subrule  13(4)). 

Every  person  who  was  elected  at  three  quinquennial  elections 
and  served  as  a  bencher  for  fifteen  years,  and  every  person  who  is 
elected  at  four  elections  and  who  serves  as  a  bencher  for  sixteen 
years,  is  a  bencher  ex  officio  by  virtue  of  paragraphs  7  and  9  of 
s-s.  12(1)  of  the  Act. 
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Prior  to  June  28,  1990,  Life  Benchers  were  not  entitled  to  vote 
either  in  Convocation  or  in  a  committee.  Since  s-s.  2(2)  of  S.O. 
1990,  c.  8,  came  into  force  on  June  28,  1990,  they  have  been 
entitled  to  vote  in  committees  other  than  committees  appointed 
for  discipHnary  purposes.  They  may  not  vote  in  Convocation 
and  they  may  not  vote  in  any  of  the  committees  appointed  under 
sections  33,  34,  35,  37,  or  38  (the  disciphne  and  incapacity 
provisions). 

At  its  meeting  on  February  15,  1991,  Convocation  resolved 
to  recommend  that  the  Law  Society  Act  be  amended  to  provide 
that  benchers  be  entitled  to  ex  officio  status  when  they  have  been 
elected  at  three  quadrennial  elections  and  have  served  twelve 
years.  (Convocation  resolved  not  to  change  the  voting  rights  of 
Life  Benchers.) 

5.  The  Treasurer  for  the  time  being,  and  former  Treasurers 
Every  member  who  has  been  or  is  elected  to  the  office  of 
Treasurer  is  defined  as  an  ex  officio  bencher  with  all  the  rights 
and  privileges  of  an  elected  bencher:  Act,  s.  14. 
Since  Treasurers  and  former  Treasurers  have  all  the  rights  and 
privileges  of  elected  benchers,  they  may  vote  in  Convocation  and 
in  all  committees  of  which  they  are  members. 

B .    CATEGORIES  OF  EX  OFFICIO  BENCHER  TO  BE 

CONSIDERED  IN  THIS  REPOR  T 
For  the  purposes  of  this  report,  only  the  following  categories  of 
ex  officio  bencher  were  considered: 

1 .  Former  Treasurers. 

2.  Former  Attorneys  General  for  Ontario. 

3.  Life  Benchers. 

The  Committee  examined  the  composition  of  three  of  the 
committees  or  panels  recommended  in  the  Report  of  the  Special 
Committee  on  Discipline  Procedures  (September  7,  1990)  — the 
Yachetti  Report  and  considered  where  legislative  amendments 
would  be  needed  if  any  of  these  categories  of  ex  officio  bencher 
were  to  be  eligible  for  membership  on  the  committee  or  panel  in 
question. 
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C.    COMPOSITION  OF  COMMITTEES  AND  PANELS 
1 .    DISCIPLINE  COMPLAINTS  A  UTHORIZATION 
COMMITTEE 

The  Yachetti  Report  recommended  the  creation  of  a  DiscipHne 
Complaints  Authorization  Committee.  Membership  on  the 
Committee  was  to  be  for  a  one-year  term.  The  Report  recom- 
mended that  the  Committee  comprise: 

One  bencher; 

One  lay-bencher;  and 

One  non-bencher  lawyer. 
It  appears  to  be  implicit  in  the  recommendation  that  the  *'one 
bencher"  be  an  elected  bencher. 
Convocation  adopted  the  recommendation. 
The  Special  Committee  is  of  the  view  that  the  **one  bencher" 
should  be  an  elected  bencher.  Since,  by  s.  14  of  the  Law  Society 
Act,  former  Treasurers  have  **all  the  rights  and  privileges  of  an 
elected  bencher"  it  may  avoid  ambiguity  to  specify  that  they  are 
not  entitled  to  serve  on  the  Disciphne  Complaints  Authorization 
Committee.  The  Treasurer  for  the  time  being  also  has  **all  the 
rights  and  privileges  of  an  elected  bencher"  but  the  Special 
Committee  does  not  think  it  appropriate  to  specify  that  the 
Treasurer  should  not  serve  on  the  Authorization  Committee. 
THE  SPECIAL  COMMITTEE  RECOMMENDS  that  the  Disci- 
pHne Complaints  Authorization  Committee  comprise: 

One  elected  bencher; 

One  lay-bencher  or  one  Disciphne  Lay  Bencher;  and 

One  non-bencher  lawyer. 
THE  SPECIAL  COMMITTEE  FURTHER  RECOMMENDS 
that,  notwithstanding  s.l4  of  the  Law  Society  Act,  former 
Treasurers  not  be  entitled  to  serve  on  the  Discipline  Complaints 
Authorization  Committee. 

The  effect  of  these  recommendations  is  that  no  ex  officio 
bencher  (other  than  the  Treasurer)  would  be  entitled  to  serve  on 
the  Discipline  Complaints  Authorization  Committee. 
In  order  to  implement  this  change,  it  will  be  necessary  to  amend 
s-s.  9(2)  of  Regulation  573. 

It  may  also  be  necessary  to  amend  s.  14  of  the  Law  Society  Act 
because  it  is  doubtful  whether  the  rights  of  former  Treasurers 
under  s.  14  of  the  act  can  be  restricted  by  regulation.  Subordinate 
legislation  which  purports  to  change  the  statute  under  which  it  is 
made,  is  invahd. 
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2.  DISCIPLINE  HEARINGS  PANEL 

Currently,  under  s-s.  9(3)  of  Regulation  573,  a  panel  of  the 
Discipline  Committee  must  comprise  at  least  three  members  of 
the  DiscipUne  Committee  who  are  not  ex  officio  benchers.  (The 
Society  interprets  the  words  ''ex  officio  benchers"  in  s-s.  9(3)  as 
not  applying  to  former  Treasurers.  The  argument  is  that,  by  s.  14 
of  the  Act,  a  former  Treasurer  is  declared  to  have  **all  the  rights 
and  privileges  of  an  elected  bencher.") 

The  Yachetti  Report  recommended  that  each  Disciphne  Hearing 
Panel  comprise: 

Two  elected  benchers;  and 

One  lay-person,  bencher  or  otherwise. 
Convocation  adopted  the  recommendation. 
THE  SPECIAL  COMMITTEE  RECOMMENDS  that  each 
Disciphne  Hearing  Panel  be  composed  of: 

One  elected  bencher; 

One  person  who  is  either  an  elected  bencher  or  an  ex  officio 
bencher  under  s.  14  of  the  Law  Society  Act  (i.e.  the 
Treasurer  and  former  Treasurers);  and 
One  lay-bencher  or  one  Discipline  Lay  Bencher. 
In  order  to  implement  this  change,  it  will  be  necessary  to  amend 
s-ss.  9(3),  9(4),  9(4a)  and  9(8)  of  Regulation  573. 

3.  APPEAL  PANEL 

Under  current  provisions,  the  nearest  equivalent  to  the  proposed 
Appeal  Panel  is  a  meeting  of  Convocation  under  ss.  34, 35,  38,  or 
39  of  the  Act. 

The  Yachetti  Report  recommended  the  establishment  of  a 
Designated  Appeal  Panel  of  Convocation.  Membership  on  the 
Appeal  Panel  was  to  be  for  a  one-year  term.  The  Report 
recommended  that  the  Appeal  Panel  be  composed  of  fifteen 
benchers  who  were  to  include  at  least  two  lay-benchers:  a 
quorum  was  to  be  any  nine  members  of  the  Appeal  Panel. 
In  adopting  the  recommendation.  Convocation  amended  the 
membership  provisions.  As  the  proposed  change  now  stands,  the 
Appeal  Panel  will  be  composed  of  seven  benchers.  The  quorum 
is  to  be  five  benchers.  At  least  one  lay-bencher  is  to  sit  on  the 
panel  at  all  times. 
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The  wording  of  the  recommendation,  as  adopted  by  Convoca- 
tion, would  allow  former  Treasurers,  former  Attorneys  General 
and  Life  Benchers,  to  be  members  of  the  Appeal  Panel.  The 
Special  Committee  is  of  the  view  that  Life  Benchers  and  former 
Attorneys  General  should  not  sit  on  the  Appeal  Panel.  It  is 
further  of  the  view  that  the  number  of  former  Treasurers  on  the 
Appeal  Panel  should  not  exceed  one. 
THE  SPECIAL  COMMITTEE  RECOMMENDS  that: 

•  The  Appeal  Panel  be  composed  of  seven  benchers; 

•  That  at  least  one  of  the  seven  benchers  be  a  lay  bencher  or 
a  Discipline  Lay  Bencher; 

•  That  ex  officio  benchers,  other  than  those  appointed 
under  s.  14  of  the  Law  Society  Act,  not  be  entitled  to 
serve  on  the  Appeal  Panel; 

•  That  no  more  than  one  of  the  seven  benchers  be  a  person 
who  is  a  former  Treasurer  and  who  is  an  ex  officio 
bencher  under  s.  14  of  the  Law  Society  Act; 

•  That  a  quorum  of  the  Appeal  Panel  be  five  benchers  of 
whom  one  shall  be  a  lay-bencher  or  a  Disciphne  Lay 
Bencher. 

It  was  moved  and  accepted  that  the  majority  of  the  Appeal  Panel 
be  composed  of  elected  Benchers  excluding  ex-Treasurers. 

In  order  to  implement  this  change,  it  will  be  necessary  to 
amend  ss.  34,  35,  38,  and  39  of  the  Act.  It  will  also  be 
necessary  to  amend  s-ss.  9(6)  and  9(7)  of  Regulation  573. 

///.  DISCIPLINE  COMPLAINTS  A  UTHORIZATION 
COMMITTEE 

Your  Committee  reviewed  this  section  of  the  Yachetti  report 
with  particular  attention  to  the  recommendation  dealing  with  the 
requirement  to  provide  reasons.  The  text  of  that  recommenda- 
tion was: 

**Reasons  should  be  given  by  the  Discipline  Complaints 
Authorization  Committee  in  all  instances  where  it  refuses 
to  authorize  a  formal  complaint,  or  refuses  the  formal 
complaint  sought  but  substitutes  a  lesser  formal  com- 
plaint. Care  should  be  taken  in  the  reasons  not  to 
prejudice  a  fair  hearing  of  any  formal  complaint." 
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After  some  discussion  your  Committee  concluded  that 
reasons  ought  to  be  required  only  where  no  complaint  is 
authorized.  This  will  avoid  any  difficulty  either  in  differentiating 
between  less  serious  and  more  serious  complaints  where  a 
different  complaint  is  authorized  from  that  requested  or  in 
drafting  reasons  which  do  not  prejudice  a  fair  hearing  of  any 
formal  complaint. 

Your  Committee  also  considered  how  many  members 
should  be  appointed  to  the  DiscipHne  Complaints  Authorization 
Committee  and  whether  or  not  the  decisions  made  by  it  should  be 
unanimous.  Your  Committee  was  mindful  of  the  need  to  balance 
a  desire  for  consistency  which  would  favour  appointing  fewer 
members  with  the  ability  to  assemble  a  quorum  on  short  notice 
which  would  favour  appointing  more  members.  Your  Commit- 
tee concluded  that  an  appropriate  balance  would  be  achieved  by 
appointing  three  members  together  with  an  alternate  for  each. 

Finally,  your  Committee  was  of  the  view  that  decisions  of 
the  DiscipHne  Complaints  Authorization  Committee  need  not  be 
unanimous  but  rather  could  be  made  by  a  majority  of  the 
quorum. 

IV.  PUBLICATION  OF  COMPLAINTS 

The  recommendations  of  the  Yachetti  Committee  in  this 
regard  were,  inter  aha,  that  information  regarding  authorized 
discipHne  complaints  should  be  made  available  to  the  public 
upon  request  (including  a  copy  of  the  authorized  discipHne 
complaint)  at  any  stage  after  authorization. 

Your  Committee  considered  two  questions: 

1 .  whether  this  policy  ought  to  be  implemented  before  the 
Discipline  Complaints  Authorization  Committee  had 
been  put  in  place,  and, 

2.  whether  the  appropriate  time  for  releasing  information 
concerning  authorized  discipline  complaints  is  after 
authorization. 

With  respect  to  the  first  question  it  was  concluded  that  there 
ought  not  to  be  any  delay  in  the  implementation  of  this  poHcy 
and  accordingly  your  Committee  recommends  that  it  be  imple- 
mented immediately. 

On  the  second  question,  it  was  felt  that  information  ought 
not  to  be  released  until  after  the  authorized  discipline  complaint 
has  been  served  upon  the  soHcitor  and  filed  together  with  proof 
of  service  in  the  office  of  the  Secretary  and  your  Committee  so 
recommends. 
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K    PRE-HEARING  CONFERENCES 

In  reviewing  the  Special  Committee's  report  your  Commit- 
tee reached  the  conclusion  that  some  clarification  was  necessary 
on  the  subject  of  the  purpose  and  format  of  pre-hearing 
conferences. 

The  recommendation  in  the  Special  Committee's  report  was 
as  follows: 

**A  pre-hearing  conference  shall  be  held  at  the  request  of 
either  party  or  at  the  direction  of  the  Chair  or 
Vice-Chair  of  Discipline". 
Your  Committee  recommends  that  in  addition  to  this 
recommendation  the  following  rules  should  apply  to  the  conduct 
of  pre-hearing  conferences. 

(i)  A  pre-hearing  conference  may  be  held  for  the  purpose 
of  considering: 

(a)  the  possibility  of  settlement  of  any  or  all  of  the 
issues  in  the  proceeding; 

(b)  the  simplification  of  the  issues; 

(c)  the  possibility  of  obtaining  admissions  that  may 
facilitate  the  hearing; 

(d)  the  estimated  duration  of  the  hearing; 

(e)  any  particular  requirements  in  connection  with  the 
scheduling  of  the  hearing; 

(f)  any  other  matter  that  may  assist  in  the  just,  most 
expeditious  and  least  expensive  disposition  of  the 
proceeding. 

(ii)  A  pre-hearing  conference  shall  be  held  before  a  single 
elected  bencher. 

(iii)  A  bencher  who  conducts  a  pre-hearing  conference  in 
respect  of  a  particular  matter  which  is  not  resolved  by 
agreement  in  all  respects  shall  not  participate  at  the 
discipline  hearing  of  such  matter  or  any  appeal  arising 
therefrom. 

VI .  SINGLE  MEMBER  PANELS 

There  are  a  number  of  instances  contemplated  by  the  Report 
of  the  Special  Committee  on  Discipline  Procedures  where  a 
function  will  be  fulfilled  by  a  single  bencher,  eg.  pre-hearing 
conferences,  appUcations  for  change  of  counsel,  and  hearings 
with  respect  to  certain  offences.  Your  Committee  is  of  the  view 
that  these  situations  require  an  individual  who  is  legally  trained 
and  therefore  recommends  that  in  every  such  case,  the  single 
bencher  so  sitting  should  be  an  elected  bencher. 
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VII .  DISPOSITIONS 

The  Dispositions  section  of  the  Report  was  considered  by 
your  Committee  with  particular  attention  being  given  to  Part  B, 
entitled  Mandatory  Orders.  Given  the  remedial  nature  of  the 
provisions  outhned  in  Part  B,  your  Committee  concluded  that 
they  ought  not  be  characterized  as  mandatory  orders.  Rather,  it 
is  recommended  that  these  provisions  be  made  terms  or  condi- 
tions of  a  member's  right  to  practise  continuing  or  being 
restored,  as  the  case  may  be. 

The  Dispositions  section  of  the  Special  Committee  report 
also  contained  the  following  recommendation: 

**Your  Committee  recommends  that  a  sohcitor  involved 
in  a  discipHnary  proceeding  should  not  be  asked  to 
waive  a  right  of  appeal.  This  practice  of  requesting  a 
waiver  is  currently  in  place  with  regard  to  solicitors  who 
are  reprimanded  in  committee;  however,  your  Commit- 
tee feels  that  the  practice  is  unfair  and  unnecessary". 
The  Reforms  Implementation  Committee  reviewed  this 
recommendation  and  felt  that  a  different  approach  would  be 
more  appropriate.  Convocation  should  note  that  this  represents 
a  departure  from  the  Yachetti  Committee's  report.  Your  Com- 
mittee's proposal  is: 

(i)  Where  a  DiscipHne  Hearing  Panel  decides  that  an 
admonition  or  reprimand,  with  or  without  any  other 
penalty,  term  or  condition  being  imposed,  is  the 
appropriate  penalty,  the  admonition  or  reprimand  will 
not  be  administered  until: 

(a)  the  appeal  period  has  expired  and  no  notice  of 
appeal  has  been  filed  or; 

(b)  a  waiver  of  the  right  of  appeal  has  been  executed 
by  all  parties; 

whichever  first  occurs. 
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(ii)  In  the  event  that  a  notice  of  appeal  is  filed,  the 
imposition  of  the  admonition  or  reprimand  shall  be 
stayed  until  the  conclusion  of  all  proceedings  arising 
from  such  appeal; 

(iii)  An  admonition  or  reprimand  may  be  administered  by 
any  one  member  of  the  Discipline  Hearing  Panel  or 
Designated  Appeal  Panel,  as  the  case  may  be. 

It  was  moved,  seconded  and  accepted  that  the  discipUne  hearing 
panel  be  given  the  discretion  to  reprimand  in  person  or  in 
writing. 

It  was  moved,  seconded  and  accepted  that  the  issue  of  fines  be 
referred  back  to  the  Committee  for  review  of  the  Charter 
imphcations. 

VIII,  APPEAL  PANEL 

In  addition  to  the  recommendations  made  with  respect  to 
the  participation  of  lay  persons  and  ex-officio  benchers  on  the 
appeal  panel  which  are  referred  to  earher  in  this  report,  your 
Committee  also  considered  how  best  to  achieve  consistency  in 
the  panel's  decisions.  Two  recommendations  are  made  in  this 
regard,  namely; 

(i)  that  members  of  the  appeal  panel  be  appointed  for 
staggered  two-year  terms  to  ensure  some  continuity  in 
the  membership; 

and 

(ii)  that  all  decisions,  together  with  reasons,  be  collected, 
bound  and  made  available  to  the  profession. 

IX.  INCAPACITY 

The  Yachetti  Committee's  recommendations  concerning 
Incapacity  were  adopted  in  principle  on  the  understanding  that 
the  Reforms  Implementation  Committee  would  consider  any 
concerns  raised  and,  if  necessary,  report  to  Convocation.  The 
Reform  Implementation  Committee  reported  on  November  23, 
1990  that  further  study  was  required  of  this  matter. 

The  Committee  submits  the  following  proposal  to  Convoca- 
tion. It  is  predicated  on  the  assumption  that  the  Law  Society's 
interest  in  a  member's  capacity  is  limited  to  protecting  the 
member's  clients  and  the  pubhc,  and  that  intervention  on  the 
basis  of  incapacity  should  be  narrowly  designed  to  achieve  those 
purposes. 
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Definition  of   I.    A  member  is  incapacitated  from  practising 
Incapacity       law  where  for  any  reason,  including  but  not 
limited  to  excessive  use  of  alcohol  or  drugs, 
physical  or  mental  illness  or  other  infirmity,  the 
member  has  become  incapable  of  meeting  obUga- 
tions  as  a  member  of  the  Society  or  of  devoting  the 
time  and  attention  to,  and  providing  the  quality 
of  service  required  in  the  conduct  of  the  mem- 
ber's law  practice.  Where  a  member  has  been 
found  pursuant  to  any  act  to  be  mentally  incom- 
petent or  mentally  ill,  the  finding  shall  constitute 
prima  facie  evidence  of  the  member's  incapacity. 
Investigation   2.    (1)  The  Chair  or  Vice-Chair  of  the  Profes- 
and  appoint-    sional  Standards  Committee,  if  reasonably  satis- 
ment  of  panel  fied  that  a  member's  capacity  to  practise  law  is  in 
issue, 

(a)  shall  direct  that  an  investigation  be 
conducted  into  the  member's  capacity  to  practise 
law  and  that  a  report  of  the  results  of  the  investi- 
gation be  submitted  in  writing;  or 

(b)  if  reasonably  satisfied 

(i)  that  no  further  investigation  is 
required  or 

(ii)  that  the  case  is  one  of  urgency  and 
that  the  delay  required  for  further 
investigation  would  involve  sub- 
stantial risk  to  the  member's  chents 
or  to  the  public, 

shall  forthwith  direct  that  a  panel  of  three 
benchers  be  appointed  to  conduct  a  hearing  into 
the  member's  capacity  to  practise  law  and  shall 
prepare  a  statement  in  writing  of  the  reasons  for 
so  doing;  and  may  make  such  other  direction 
incidental  thereto  as  is  appropriate  in  all  the 
circumstances. 

(2)  Where,  upon  receipt  of  the  report  pre- 
pared in  accordance  with  paragraph  2(l)(a),  the 
Chair  or  Vice-Chair  of  the  Professional  Stan- 
dards Committee  remains  reasonably  satisfied 
that  the  member's  capacity  to  practise  law  is  in 
issue,  the  Chair  or  Vice-Chair  shall  direct  that  a 
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panel  of  three  benchers  ehgible  to  serve  on  a 
discipline  hearing  panel  be  appointed  to  conduct 
a  hearing  into  the  member's  capacity  to  practise 
law. 

3.  (1)  The  Secretary  shall  forthwith  notify  the 
member  affected  of  the  appointment  of  a  panel 
of  benchers  pursuant  to  s.2,  and  shall  give  not 
less  than  seven  days'  notice  of  the  date  set  for 
hearing.  If  a  committee  has  been  appointed  for 
the  member,  notice  shall  also  be  served  upon  the 
committee.  The  notice  shall  be  accompanied  by  a 
copy  of  the  report  submitted  pursuant  to  para- 
graph 2(1  )(a)  or  a  statement  of  the  grounds  upon 
which  a  panel  of  benchers  has  been  appointed 
pursuant  to  paragraph  2(l)(b). 

(2)  If  the  panel  is  reasonably  satisfied  that 
the  case  is  one  of  urgency  and  that  delay  would 
involve  substantial  risk  to  the  member's  clients  or 
to  the  pubHc,  it  may,  on  motion  by  the  Society, 
abridge  the  notice  period  provided  for  in  subsec- 
tion (1). 

4.  (1)  Notwithstanding  section  9  of  the  Statu- 
tory Powers  Procedure  Act ,  R.S.O.  1980,  c.  484, 
a  hearing  held  with  respect  to  the  capacity  of  the 
member  to  practise  law  shall  be  held  in  camera , 
but  if  the  member  requests  that  the  hearing  be 
public,  it  shall  be  open  to  the  pubhc,  except  as 
provided  in  subsection  (2). 

(2)  Where  the  panel  is  of  the  opinion  that 
intimate  financial  or  personal  matters  pertaining 
to  the  member's  cHents  may  be  disclosed  at  the 
hearing,  and  that  the  desirability  of  avoiding 
disclosure  thereof  in  the  interests  of  any  person 
affected  or  in  the  pubhc  interest  outweighs  the 
desirability  of  disclosure,  the  panel  may  hold  the 
hearing  concerning  any  such  matter  in  camera . 

5.  If  the  member  does  not  appear  at  the  time 
and  place  appointed  for  hearing,  but  proof  of 
notice  in  accordance  with  section  **  is  filed,  the 
panel  may  proceed  to  hear  evidence  of  the 
member's  capacity  to  practise  law. 
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6.  In  any  appropriate  case,  if  the  panel  of 
benchers  is  reasonably  satisfied  that  the  member 
is  unable,  by  reason  of  incapacity  or  otherwise,  to 
instruct  counsel,  it  may  appoint  another  member 
to  represent  the  interests  of  the  member  affected. 

7.  (1)  Where  the  panel  of  benchers  has  deter- 
mined that  there  is  a  prima  facie  case  that  the 
member  is  incapable  of  practising  law  and  is  of 
the  opinion  that  the  case  is  one  of  urgency  in  that 
the  member  poses  a  substantial  risk  to  the 
interests  of  the  member's  cUents  or  the  pubhc  as  it 
might  be  affected  by  the  member's  practice,  it 
may  make  an  interim  order  suspending  the 
member  from  the  Law  Society,  pending  final 
determination  of  the  issue  of  incapacity.  An 
application  to  remove  or  vary  the  terms  of  the 
interim  suspension  based  on  new  evidence  may  be 
made  at  any  time  so  that  the  member  is  restricted 
as  little  as  is  necessary  to  protect  cHents  or  the 
public. 

(2)  Where  the  panel  of  benchers,  acting 
pursuant  to  s.  5,  has  proceeded  in  the  absence  of 
the  member  and  has  determined  that  there  is  a 
prima  facie  case  that  the  member  is  incapable  of 
practising  law,  it  may  make  an  interim  order 
suspending  the  member  from  the  Law  Society. 
Such  an  interim  order  will  become  final  after  the 
expiration  of  30  days  following  notice  to  the 
member,  unless  the  member  moves  before  the 
panel  within  that  time  period  to  have  the  interim 
suspension  set  aside  and  the  issue  of  incapacity 
determined,  in  which  case  the  provisions  of 
subsection  (1)  apply. 

8.  (1)  Where  a  panel  of  benchers  appointed 
pursuant  to  section  2  determines  that  there  is  a 
prima  facie  case  that  the  member  is  incapable  of 
practising  law,  it  may  order  that  the  member 
undergo  a  physical  or  mental  examination  by  one 
or  more  medical  doctors  or  psychologists, 
directed  to  assessing  whether  the  member  is 
incapacitated  and,  if  so,  the  extent  of  the  inca- 
pacity and  the  prognosis  for  recovery. 
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(2)  In  this  section  **medical  doctor  or  psy- 
chologist" means  a  person  licensed  to  practise 
medicine  in  Ontario  or  any  other  jurisdiction,  a 
psychologist  registered  under  the  Psychologists 
Registration  Act  ox  di  person  certified  or  regis- 
tered as  a  psychologist  by  another  jurisdiction. 

(3)  The  panel  may,  on  motion,  order  further 
physical  or  mental  examinations. 

(4)  Where  an  order  is  made  under  this 
section,  the  member  examined  shall  answer  the 
questions  of  the  examining  medical  doctor  or 
psychologist  relevant  to  the  examination  and  the 
answers  given  are  admissible  in  evidence  before 
the  panel  of  benchers. 

(5)  Where  the  member  declines  to  undergo  a 
medical  examination  ordered  pursuant  to  subsec- 
tion (1),  and  the  panel  is  reasonably  satisfied  that 
the  member  poses  a  risk  to  his  or  her  cHents  or  to 
the  pubUc  if  the  member  engages  in  the  practice 
of  law,  the  panel  may  suspend  the  member  from 
the  Law  Society. 

Finding  9.    At  the  conclusion  of  a  hearing,  the  panel  of 

benchers  appointed  pursuant  to  section  2  shall 
make  a  finding  either 

(a)  that  the  member  is  not  incapacitated 
from  practising  law,  or 

(b)  that  the  member  is  or  has  been  incapaci- 
tated from  practising  law,  which  may 
include  a  finding  that  the  member  is 
subject  to  a  continuing  condition 
which,  but  for  compHance  with  a  con- 
tinuing course  of  treatment,  would 
incapacitate  the  member  from  practis- 
ing law, 

and  shall  provide  reasons  for  its  finding  in 
writing. 

Order  10.  Where  a  panel  of  benchers  appointed  pur- 

suant to  section  2  has  found  that  the  member  is  or 
has  been  incapacitated  from  practising  law,  it 
may  by  order,  as  it  considers  necessary  in  order  to 
protect  the  member's  clients  and  the  pubHc  as  it 
might  be  affected  by  the  member's  practice. 
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(a)  suspend  the  member's  rights  and  privileges, 
until  and  unless  the  member  is  reinstated 
pursuant  to  section  14,  or 

(b)  limit  the  member's  rights  and  privileges  by 
prohibiting  the  member  from  practising  law 
except  in  accordance  with  terms  and  condi- 
tions to  which  the  member  consents,  which 
may  include,  but  are  not  restricted  to,  the 
following: 

(i)  that  the  member  restrict  the  nature 
and/or  the  scope  of  the  member's  prac- 
tice; 

(ii)  that  the  member  practise  only  under  the 
supervision  of  another  member 
appointed  by  the  panel  of  benchers; 

(iii)  that  the  member  undergo  medical  treat- 
ment, including  testing  and  treatment 
for  drug  or  alcohol  abuse; 

(iv)  that  the  member  undergo  psychiatric 
treatment  or  psychological  testing  and/ 
or  counselling; 

(v)  that  the  member  participate  in  continu- 
ing legal  education  programs; 

(vi)  that  the  member  participate  in  pro- 
grams of  the  Professional  Standards 
Committee  or  the  Practice  Advisory 
Service; 

(vii)  that  the  member  report  as  directed  on 
compHance  with  any  term  or  condition 
by  which  the  member's  practice  is  lim- 
ited and  authorize  others  involved  with 
the  member's  treatment  or  the  conduct 
of  the  member's  practice  to  report 
thereon  as  directed;  and 

(viii)  any  other  term  or  condition  that  to  the 
panel  of  benchers  seems  just  and  appro- 
priate, 

and  shall  provide  reasons  for  its  order  in  writing. 
Non-  1 1 .  Where  it  is  alleged  that  a  member  has  failed 

compliance  to  comply  with  an  order  made  pursuant  to 
paragraph  (b)  of  section  10,  the  Chair  or  Vice- 
Chair  of  the  Professional  Standards  Committee 
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shall  direct  that  a  panel  of  three  benchers  be 
appointed  to  conduct  a  hearing  into  the  matter. 
Three  bencher  panel  should  consist  of  three 
benchers  who  are  entitled  to  sit  on  discipHne 
panels.  The  provisions  of  sections  3  to  8  apply, 
with  the  necessary  changes,  to  such  a  hearing.  If, 
after  holding  a  hearing,  the  panel  of  benchers 
finds  that  the  member  has  failed  to  comply  with 
an  order  made  pursuant  to  paragraph  (b)  of 
section  10,  the  panel  may  modify  the  terms  of  the 
order  or  suspend  the  member  in  accordance  with 
paragraph  (a)  of  section  10. 
12.  The  fact  that  a  member  is  the  subject  of  an 
inquiry  pursuant  to  this  part  shall  not  be  made 
public  by  the  Society,  except  to  the  extent  pro- 
vided in  section  4.  Where  a  hearing  into  a 
member's  capacity  has  been  open  to  the  pubUc, 
the  findings,  order  and  reasons  of  the  panel  shall 
be  made  public.  Where  a  hearing  has  been  held  in 
camera,  and  a  member's  rights  and  privileges 
have  been  suspended  or  hmited,  the  Society  shall 
make  pubhc  the  order  of  the  panel  of  benchers, 
but  not  the  findings  or  reasons  with  respect 
thereto. 

Appointment  13.  Where  a  member's  rights  and  privileges  are 
of  trustee  suspended  pursuant  to  section  7,  subsection  8(5), 
section  10  or  section  1 1  the  Society  may  apply  for 
the  appointment  of  a  Trustee  pursuant  to  s.**. 
Reinstate-  1 4 .  Where  a  member '  s  rights  and  privileges  have 
ment  been  suspended  or  hmited  pursuant  to  section  7, 

subsection  8(5),  section  10,  or  section  11,  an 
application  to  remove  or  vary  the  suspension  or 
hmitation  based  on  new  evidence  may  be  made  at 
any  time. 

Appeal  15.  The  finding  of  a  panel  of  benchers  made 

pursuant  to  section  9  or  the  order  of  a  panel  of 
benchers  made  pursuant  to  subsection  7(1),  sub- 
section 8(5),  section  10,  section  11,  or  section  14 
may  be  appealed  by  the  member  or  the  Society  to 
the  designated  appeal  panel  of  Convocation.  The 
provisions  of  sections  4  and  12  apply  to  the 
hearing  on  appeal. 
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16.  The  decision  of  the  designated  appeal  panel 
of  Convocation  is  final  and  is  not  subject  to 
further  appeal. 

17.  Where  a  disciphne  hearing  panel  seized  of  a 
complaint  against  a  member  is  reasonably  satis- 
fied that  the  capacity  of  the  member  to  practise 
law  is  in  issue,  it  may  refer  the  matter  to  the  Chair 
or  Vice-Chair  of  the  Professional  Standards 
Committee,  and  may  adjourn  the  disciphne  hear- 
ing pending  a  determination  in  accordance  with 
the  provisions  of  this  part. 

X,  INVESTIGATIVE  POWERS 

CONFIDENTIALITY  AND  DISCLOSURE 
The  Special  Committee  on  Reforms  Implementation,  while 
not  specifically  charged  with  the  responsibility  for  making 
recommendations  with  respect  to  the  Law  Society's  investigative 
powers,  considered  that  it  would  be  both  appropriate  and 
desirable  to  do  so  at  this  time.  In  its  discussions,  your  Committee 
focused  on  the  following  objectives: 

1 .  to  comply  with  the  guarantees  of  sections  7  and  8  of 
Canadian  Charter  of  Rights  and  Freedoms; 

2.  to  protect  privileged  communications  and  the  confi- 
dentiality of  the  solicitor-client  relationship;  and 

3 .  to  enable  effective  investigation  of  the  various  types  of 
disciplinary  matters,  including 

(i)  failure  to  meet  accounting  and  reporting  obhga- 
tions  of  the  member's  practice, 

(ii)  failure  to  meet  standards  of  professional  conduct, 
including  standards  of  professional  competence, 

(iii)  failure  to  otherwise  comply  with  the  Act,  regula- 
tions and  rules,  and 

(iv)  conduct  unbecoming  a  barrister  and  sohcitor. 
Your  Committee  formulated  the  following  draft  provisions 

for  Convocation's  consideration: 

Definitions      (1)  For  the  purposes  of  this  section, 

(a)  document"  includes  a  letter,  book  of 
account,  invoice,  statement,  sound  recording, 
videotape,  film,  photograph,  chart,  map,  plan, 
survey,  and  information  recorded  or  stored  by 
computer  or  by  means  of  any  other  device; 


Idem 


Referral 
from 

Disciphne 
Committee 
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(b)  a  document  shall  be  deemed  to  be  in  a 
person's  possession  or  power  if  that  person  is 
entitled  to  obtain  the  original  document  or  a  copy 
of  it. 

Investiga-  (2)  Where  information  comes  to  the  notice  of 
tion  the  Society  that  indicates  that  a  member,  or  a 

student  member  may  be  guilty  of  professional 
misconduct,  conduct  unbecoming  a  barrister  and 
sohcitor,  or  failure  to  comply  with  a  provision  of 
this  Act  or  the  regulations  or  rules  made  under  it, 
the  Secretary  shall  by  order  appoint  one  or  more 
persons  to  make  an  investigation  to  ascertain 
whether  the  alleged  conduct  has  occurred,  and 
the  person  appointed  shall  report  the  result  of  the 
investigation  to  the  Secretary. 
Production  (3)  Subject  to  subsection  (11),  the  Secretary 
of  may  by  registered  letter  or  by  a  demand  served 

Documents  personally,  require  from  a  person  under  investi- 
gation pursuant  to  this  section  production,  or 
production  on  oath,  of  any  documents  relating  to 
the  matters  under  investigation  that  are  within 
the  person's  possession  or  power,  within  such 
reasonable  time  as  may  be  stipulated  therein. 
Powers  of  (4)  The  person  appointed  to  make  the  investiga- 
Investigator  tion  may  inquire  into  and  examine  the  practice  of 
the  member  or  student  member  relating  to  the 
matters  under  investigation  and  may  for  that 
purpose,  upon  production  of  the  appointment, 
enter  between  the  hours  of  9:00  in  the  morning 
and  5:00  in  the  afternoon  the  business  premises 
of  such  person.  Subject  to  subsection  (11),  the 
person  under  investigation,  or  an  individual 
acting  on  the  person's  behalf,  shall  produce 
forthwith  all  documents,  including  documents 
from  clients'  files,  relating  to  the  matters  under 
investigation  and  provide  such  explanations  of 
the  matters  under  investigation  as  the  investiga- 
tor may  reasonably  require.  The  investigator  may 
make  copies  of  any  documents  inspected. 
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Spot  Audit      (5)  (a)  The  Secretary  may  on  a  random  basis 

require  an  investigation  and  audit  to  be 
made  by  a  designated  person  or  persons 
of  the  books  and  accounts  of  any 
member  for  the  purpose  of  ascertaining 
and  reporting  whether  requirements  of 
the  regulations  concerning  books, 
records  and  accounts  have  been  and  are 
being  compHed  with  by  such  member. 

(b)  Subject  to  subsection  (7),  the  member 
shall  produce  forthwith,  for  the  pur- 
poses of  the  investigation  referred  to  in 
paragraph  (a),  all  documents  relating  to 
the  said  requirements,  including  such 
documents  in  cHents'  files  as  are  neces- 
sary to  understand  or  substantiate 
entries  in  books  and  records,  and 
provide  such  explanations  as  may  rea- 
sonably be  required  by  the  investigator 
to  understand  the  nature  and  effect  of 
all  such  documents  and  the  transactions 
recorded  therein. 

(c)  The  person  or  persons  designated  to 
conduct  the  investigation  pursuant  to 
paragraph  (a)  may  make  copies  of  any 
materials  inspected  pursuant  to  para- 
graph (b). 

(d)  A  hst  of  the  investigations  and  audits 
conducted  under  this  subsection  shall 
be  reported  to  the  Treasurer  each 
month. 

Dispute  of  (6)  In  any  case  where  a  person  objects  to 
relevance  produce  documents  or  classes  of  documents  or 
to  provide  explanations  as  required  in  subsec- 
tions (3),  (4)  or  (5)  on  the  grounds  that  they  do 
not  relate  to  the  matters  under  investigation,  the 
Secretary  or  the  person  making  the  objection 
may  apply  to  the  Chair  or  Vice-Chair  of  the 
Disciphne  Committee  for  a  determination  of 
their  relevance.  Where  the  documents  are  sought 
pursuant  to  subsection  (4)  or  (5),  they  shall  be 
sealed  without  inspection  and  placed  in  the 
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custody  of  any  member  acceptable  to  both  the 
person  under  investigation  and  the  Secretary  or, 
in  the  alternative,  the  custody  of  the  local  regis- 
trar pending  application  to  the  Chair  or  Vice- 
Chair  of  the  Discipline  Committee. 
Search  and  (7)  (a)  Where  the  Chair  or  Vice-Chair  of  the 
Seizure  Discipline  Committee  has  reasonable 

grounds  to  believe  that 

(i)  a  member,  former  member  or  stu- 
dent member  has  contravened  this 
Act  or  a  regulation  or  rule  made 
under  it  or  is  guilty  of  professional 
misconduct,  and 

(ii)  either  that 

a.  the  person  under  investigation 
will  not,  cannot  or  has  not 
compHed  with  a  request  to 
produce  documents  pursuant 
to  subs.  (3),  or 

b.  the  circumstances  are  urgent, 
or 

c.  utihzation  of  the  procedures 
pursuant  to  subsection  (3)  or 
(4)  or  (5)  would  be  ineffective, 

the  Chair  or  Vice-Chair  may  apply  to  a  judge 
of  the  Ontario  Court  (General  Division)  for 
an  order  that 

(iii)  the  books  and  accounts  of  the 
member  be  audited  and/or 

(iv)  the  files  or  other  records  of  or 
relating  to  the  member  or  student 
member  insofar  as  they  are  rele- 
vant to  the  conduct  alleged  to  come 
within  clause  (i)  be  seized  from  the 
person  or  persons  named  in  the 
order. 

(b)  An  appHcation  under  paragraph  (a) 
shall  be  on  notice  to  the  person  under 
investigation  unless  urgency  or  other 
compelling  grounds  requires  that  the 
application  be  made  ex  parte . 


(c)  Where  the  apphcation  under  para- 
graph (a)  is  in  relation  to  the  con- 
duct of  a  student  member,  the 
order  may  be  made  in  respect  of  the 
books,  accounts,  files  or  other 
records  of  the  member  or  firm  to 
whom  the  student  is  articled. 

(d)  In  an  application  under  paragraph 
(a),  the  person  making  the  apphca- 
tion shall  state  on  oath, 

(i)  the  grounds  for  beheving  the 
matter  referred  to  in  para- 
graph (a), clause  (i),  and 

(ii)  where  the  application  is  for  an 
order  under  clause  (iv),  the 
grounds  for  beheving  that  the 
seizure  will  produce  evidence 
relevant  to  a  matter  referred 
to  in  paragraph  (i),  and 

(iii)  where  the  apphcation  is  made 
ex  parte  pursuant  to  para- 
graph (b),  the  grounds  for 
believing  that  urgency  or 
other  compelling  grounds 
require  it. 

(e)  In  an  order  under  paragraph  (a), 
the  court  may 

(i)  designate  the  person  who  will 
conduct  the  audit,  inspection 
or  seizure  and  authorize  the 
person  to  conduct  it,  with  the 
assistance  of  such  police  offi- 
cer or  officers  as  the  person 
calls  upon,  to  enter  and 
search,  if  necessary  by  force, 
the  premises  designated; 

(ii)  designate  the  building, 
dwelhng,  receptacle  or  place 
where  the  audit  or  seizure  will 
take  place; 
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(iii)  specify  the  hours  during  which  the 
entry  and  search  may  take  place,  in 
the  absence  of  which  the  entry  and 
search  shall  be  made  between  sun- 
rise and  sunset; 

(iii)  give  any  other  directions  that  are 
necessary  to  carry  out  the  audit  or 
seizure,  and  protect  the  interests  of 
third  persons, 
(f)   The  provisions  of  subsection  (11)  apply 

to  materials  and  documents  inspected 

or  seized  pursuant  to  this  section. 


Not  (8)  A  person  who  is  the  subject  of  a  discipline 

Compellable    hearing  panel  is  competent  to  testify  before  the 
Hearing         discipHne  hearing  but  is  not  compellable.  No 
evidence  of  explanations  provided  by  the  person 
pursuant  to  subsections  (4)  or  (5)  shall  be  admis- 
sible in  evidence  before  the  panel. 
Production     (9)    A  discipline  hearing  panel  may  order  the 
of  person  who  is  the  subj  ect  of  the  discipline  hearing 

Documents  to  produce  all  files  and  records  that  are  in  the 
at  person's  possession  or  power  that  are  relevant  to 

Hearing         the  matters  alleged  in  the  complaint. 
Self-  (10)  (a)  A  person  whose  conduct  is  being  inves- 

incrimina-  tigated  shall  not  be  excused  from  pro- 

tion  ducing  documents  pursuant  to  subsec- 


tions (3),  (4),  (5)  or  (9)  or  providing 
explanations  pursuant  to  subsections(4) 
or  (5),  on  the  ground  that  the  docu- 
ments or  explanations  required  may 
tend  to  criminate  the  person,  or  may 
tend  to  estabUsh  the  person's  Hability  to 
civil  proceedings,  or  may  tend  to  sub- 
ject the  person  to  any  proceeding  or 
penalty,  but  explanations  so  required  or 
evidence  derived  therefrom 

(i)  shall  not  be  communicated  to  other 
public  authorities,  and 

(ii)  shall  not  be  used  or  receivable 
against  such  person  in  any  trial  or 
other  proceedings  against  the  per- 
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son  thereafter  taking  place  including 
discipline  hearings  and  inquiries  into 
the  person's  capacity  to  practise, 
(b)  A  witness  at  a  hearing  before  a  discipline 
hearing  panel  shall  be  deemed  to  have 
objected  to  answer  any  question  asked  upon 
the  ground  that  the  answer  may  tend  to 
criminate  the  witness  or  may  tend  to  estab- 
Hsh  the  witness's  hability  to  civil  proceed- 
ings, or  may  tend  to  subject  the  witness  to 
any  proceeding  or  penalty,  and  no  answer 
given  by  a  witness  at  a  hearing  before  a 
discipline  hearing  panel  shall  be  used  or  be 
receivable  in  evidence  against  the  witness  in 
any  trial  or  other  proceedings  against  the 
witness  thereafter  taking  place,  other  than  a 
prosecution  for  perjury  or  for  the  giving  of 
contradictory  evidence. 
Privilege         (11)  (a)  Where  a  person  is  obliged  to  produce 

documents  pursuant  to  subsections  (3), 
(4),  (5),  or  (9),  or  documents  are  seized 
pursuant  to  subsection  (6),  and  the 
person  objects  to  the  production  or 
seizure  of  a  document  on  the  grounds 
that  the  document  is  privileged,  the 
document  shall  be  sealed  without 
inspection  and  placed  into  the  custody 
of  any  member  acceptable  to  both  the 
person  whose  conduct  is  being  investi- 
gated or  who  is  the  subject  of  a  disci- 
pline hearing,  as  the  case  may  be,  and 
the  Secretary,  or,  in  the  alternative,  the 
custody  of  the  local  registrar  of  the 
Ontario  Court  (General  Division)  at 
Toronto. 

(b)  Where  a  document  is  sealed  under  para- 
graph (a),  the  member  shall  provide  the 
Secretary  with  the  name,  address  and 
telephone  numbers  of  the  client  or 
former  cHent  on  whose  behalf  the  claim 
of  privilege  is  made. 

(c)  The  Secretary  shall  forthwith  notify  the 
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client  or  former  client  that  the  docu- 
ment in  question  may  be  material  to  the 
investigation,  or  the  hearing,  as  the  case 
may  be,  that  the  cUent  is  entitled  to 
inspect  the  document  and  that  the  client 
may  consent  to  the  use  of  the  document 
in  disciplinary  proceedings  in  an  edited 
or  unedited  form. 

(d)  On  notice  to  the  person  whose  conduct 
is  being  investigated  or  is  the  subject  of 
a  discipline  hearing,  as  the  case  may  be, 
and  the  client  or  former  cHent  on  whose 
behalf  privilege  is  asserted,  the  Secre- 
tary may  apply  to  a  judge  of  the  Ontario 
Court  (General  Division)  who  may 
inspect  a  document  for  which  privilege 
is  claimed  and  determine  the  vahdity  of 
the  claim. 

(e)  The  person  having  custody  of  a  docu- 
ment sealed  under  paragraph  (a)  shall 
return  the  document  unless  the  Secre- 
tary delivers  to  the  person  within  thirty 
days: 

(i)  the  written  consent  of  the  client  or 
former  client  that  the  document  be 
released  to  the  Law  Society;  or 

(ii)  an  order  pursuant  to  paragraph  (d) 
that  the  document  is  not  privi- 
leged; or 

(iii)  where  the  client  or  former  client 
cannot  be  located,  an  order  of  the 
Ontario  Court  (General  Division) 
extending  the  time. 

(f)  The  fact  that  an  otherwise  privileged 
document  or  communication  has  been 
disclosed  in  discipline  proceedings  does 
not  vitiate  its  privilege  for  any  other 
purpose,  nor  constitute  a  waiver  of 
privilege. 

(g)  In  order  to  maintain  the  confidentiality 
of  a  privileged  document  or  communi- 
cation, a  discipline  hearing  panel  may 
hold  part  of  a  hearing  in  camera. 
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Con-  (12)  (a)  The  Society,  its  Benchers,  officers,  em- 

fidentiality  ployees,  agents  and  representatives  are 

under  a  duty  to  protect  the  confidential- 
ity of  client  affairs  disclosed  to  the 
Society  pursuant  to  this  Act  and  the 
regulations  and  rules  under  it,  except  to 
the  extent  that  such  disclosure  is 
required  for  the  purpose  of  enforcing 
provisions  of  the  Act,  regulations  and 
rules,  or  is  authorized  pursuant  to  para- 
graph (b). 

Disclosure  to  (b)  Subject  to  paragraphs  (10)(a)  and  (ll)(f), 
PubHc  the  Chair  or  Vice-Chair  of  the  DiscipUne 

Authorities  Committee  may  apply  to  a  judge  of  the 

Ontario  Court  (General  Division)  for  an 
order  authorizing  the  Chair  or  Vice-Chair  to 
disclose  to  specified  pubUc  authorities  evi- 
dence obtained  by  the  Society  in  the  course 
of  any  investigation  or  hearing. 

(c)  On  an  application  under  paragraph  (b),  the 
onus  is  on  the  Chair  or  Vice  Chair  of  the 
Disciphne  Committee  to  estabHsh,  on  a 
balance  of  probabilities,  that  disclosure  of 
the  evidence  is  necessary  in  the  furtherance 
of  the  administration  of  justice. 

(d)  An  application  under  paragraph  (b)  shall  be 
on  notice  to  any  person  whose  interests 
would  be  affected  by  the  order  unless  the 
applicant  establishes  that  urgency  or  other 
compelling  grounds  requires  that  the  appU- 
cation  be  made  ex  parte. 

(e)  An  order  made  under  paragraph  (b)  is  not 
subject  to  appeal. 

(0  Notwithstanding  paragraphs  (10)(a)  or  12(a) 
through  (12)(e),  the  Chair  or  Vice-Chair  of 
the  Discipline  Committee  may  disclose 
information  to  specified  public  authorities 
with  the  consent  in  writing  of  all  persons 
whose  interests  would  be  affected  by  the 
disclosure. 
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X,   COMPLAINTS  PROCEDURES 

The  Committee  reviewed  the  three  reports  prepared  by  the 
Callwood  Committee. 

The  Committee  is  of  the  view  that  some  of  the  recommenda- 
tions contained  in  the  first  and  third  reports  of  the  Callwood 
Committee  require  amplification  before  they  can  be  imple- 
mented but  that  this  exercise  can  be  completed  by  staff.  No 
changes  to  the  Society's  legislation  or  Rules  are  required  to 
implement  these  recommendations. 
Unsatisfactory  Professional  Practice 

Your  Committee  focussed  considerable  attention  upon  the 
second  report  of  the  Special  Committee  on  Complaints  Proce- 
dures which  contained  a  series  of  recommendations  aimed  at 
enhancing  the  Society's  ability  to  deal  with  complaints  of 
Unsatisfactory  Professional  Practice. 

Your  Committee  considered  two  major  aspects  of  the 
recommendations  relating  to  Unsatisfactory  Professional  Prac- 
tice, namely; 

(i)  how  Unsatisfactory  Professional  Practice  should  be 
defined  or  characterized;  and 

(ii)  what  would  be  the  most  effective  procedural  format  to 
provide  the  kind  of  relief  or  remedy  envisioned  by  the 
Callwood  Committee. 

A.   Definition  of  Unsatisfactory  Professional  Practice 

Your  Committee  considered  whether  Unsatisfactory 
Professional  Practice  ought  to  be  expUcitly  defined  in  the 
statute  in  one  of  two  ways:  either  as  a  species  of  professional 
misconduct  or  as  a  separate  type  of  improper  conduct 
distinct  from  both  professional  misconduct  and  conduct 
unbecoming.  After  careful  deliberation,  your  Committee 
rejected  the  latter  suggestion  and  concluded  that  Unsatis- 
factory Professional  Practice  ought  to  be  defined  substan- 
tially in  the  manner  proposed  by  the  Callwood  Committee 
in  recommendation  3  of  the  Second  Report  with  certain 
minor  revisions.  Convocation  should  note  however  that 
your  Committee  also  concluded  that  Unsatisfactory  Profes- 
sional Practice  ought  not  to  be  expUcitly  defined  in  the 
statute,  which  is  consistent  with  the  approach  taken  to  both 
professional  misconduct  and  conduct  unbecoming.  Essen- 
tially, your  Committee  decided  that  Unsatisfactory  Profes- 
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sional  Practice  should  be  viewed  as  a  form  of  professional 
misconduct  arising  from  a  single  instance  of  substandard 
legal  services  and  recommends  that  the  following  amend- 
ments to  Rule  2  and  commentaries  be  effected: 
Professional  Misconduct 
Commentary  9 

Gross  neglect  in  a  particular  matter,  a  pattern  of  neglect, 
mistakes  or  unsatisfactory  professional  practice  in  different 
matters  or  a  single  instance  of  unsatisfactory  professional 
practice  which  has  not  been  resolved  through  other  proce- 
dures may  constitute  professional  misconduct. 
Consequences  of  Incompetence 
Commentary  10 

It  will  be  noted  that  the  Rule  does  not  require  a  standard  of 
perfection.  A  mistake,  even  though  it  might  be  actionable 
for  damages  in  neghgence,  would  not  necessarily  constitute 
a  failure  to  maintain  the  standard  set  by  the  Rule.  Similarly, 
such  a  failure  may  be  estabhshed  regardless  of  tort  Uability. 
Where  both  neghgence  and  a  breach  of  the  Rule  are 
established,  the  former  may  give  rise  to  an  award  of 
damages  while  the  latter  can  give  rise  to  additional  sanctions 
for  professional  misconduct. 
B.    Procedural  Format 

Your  Committee  reviewed  various  alternatives  to  the 
one  proposed  by  the  Call  wood  Committee,  and  after  much 
deliberation,  recommends  that  the  following  model  be 
adopted.  The  advantages  of  it  are  that  it  creates  a  more 
streamHned  process  without  dispensing  with  any  of  the 
**appear*  provisions  envisaged  by  the  Callwood  Commit- 
tee. 

1.  The  Law  Society  will  create  the  office  of  Complaints 
Resolution  Commissioner  who  will  independently 
review  cases  when  either  the  complainant  or  the  lawyer 
disagrees  with  the  staff  suggestion  for  the  resolution  of 
a  matter.  The  Commissioner's  decisions  shall  be  bind- 
ing in  the  sense  that  compliance  by  the  lawyer  with  the 
Commissioner's  decision  will  conclude  the  matter. 

2.  Non-compliance  by  a  lawyer  with  the  resolution  pro- 
posed by  the  Commissioner  shall  result  in  the  matter 
being  referred  to  the  Disciphne  Complaints  Authoriza- 
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tion  Committee.  This  Committee  shall  consider  the 
matter  on  the  basis  of  the  original  alleged  misconduct 
and  not  on  the  basis  of  the  lawyer's  failure  to  comply 
with  the  Commissioner's  decision.  It  was  envisaged 
that  matters  authorized  in  these  circumstances  would 
be  heard  by  a  single  Bencher  Panel. 

3 .  This  procedure  shall  operate  for  a  two  year  trial  period 
after  which  its  overall  effectiveness  will  be  evaluated. 

4.  The  Commissioner  shall  be  appointed  by  the  Law 
Society  on  the  recommendation  of  a  selection  commit- 
tee comprised  of  a  Lay  Bencher,  the  Treasurer  (or 
designate),  the  Attorney  General  of  Ontario  (or  desig- 
nate), and  the  Ombudsman  (or  designate).  The  recom- 
mendation of  the  selection  committee  need  not  be 
unanimous  but  must  be  made  on  the  basis  of  a  majority 
vote. 

5.  The  initial  term  of  the  Commissioner  shall  be  for  a 
period  of  two  years  to  correspond  with  the  trial  period. 
Thereafter,  the  Commissioner  shall  serve  for  a  period 
of  three  years  if  this  procedure  is  continued.  Although 
the  Committee  did  not  deem  it  necessary  to  prohibit  the 
reappointment  of  a  serving  Commissioner  at  the  con- 
clusion of  a  term,  it  is  recommended  that  Commission- 
ers generally  ought  not  be  reappointed. 

6.  The  Commissioner  shall  be  an  individual  who  may  not 
be  a  lawyer  but  is  not  a  Bencher. 

7.  The  existing  function  of  Lay  Benchers  as  Complaints 
Review  Commissioners  be  incorporated  into  the 
responsibilities  of  the  Complaints  Resolution  Commis- 
sioner. 

COMMENT 

In  essence,  the  Committee  recommends  a  non-binding, 
**single  track"  procedure  capable  of  dealing  with  a  variety  of 
disputes  effectively  and  expeditiously. 

A  non-binding  procedure  dispenses  with  the  need  for 
legislative  provisions  which  would,  in  all  hkelihood,  attract  the 
apphcation  of  the  Statutory  Powers  Procedure  Act  (SPPA).  The 
Committee  was  of  the  view  that,  in  many  cases,  a  **hearing"  in 
the  formal  sense  was  not  required  and  would  only  delay  the 
prompt  resolution  of  complaints.  In  the  proposed  procedure,  the 
Commissioner  can  deal  with  a  dispute  in  the  manner  which  is 
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deemed  most  appropriate,  whether  that  means  meeting  with 
complainant  and  lawyer  together  or  separately  or  devising  some 
other  method  of  resolving  a  matter. 

The  amendments  to  Rule  2  are  intended  to  enable  the 
Commissioner  to  refer  instances  of  non-compUance  to  the 
DiscipHne  Complaints  Authorization  Committee  with  the 
knowledge  that  the  Committee  has  the  authority  to  recommend 
disciplinary  action  in  cases  of  U.P.P..  At  the  same  time,  the 
provision  for  single  Bencher  DiscipHne  panels  will  permit  such 
matters  to  be  dealt  with  quickly  and  without  unduly  imposing  on 
Benchers'  time. 

The  Committee  also  recognized  that  the  role  to  be  per- 
formed by  the  Commissioner  makes  it  essential  that  that 
individual  be  perceived  by  both  public  and  profession  as 
credible,  unbiased  and  possessing  authority.  It  was  for  this 
reason  that  the  Committee  recommends  a  selection  committee 
consisting  of  the  parties  referred  to  above.  The  recommendation 
provides  for  significant  input  from  parties  other  than  the  Law 
Society  while,  at  the  same  time,  it  leaves  the  ultimate  choice  of  a 
Commissioner  to  the  Society. 

Finally,  the  Committee  concluded  that  the  Commissioner 
should  assume  the  responsibilities  now  performed  by  the  Lay 
Benchers  in  reviewing  complaints.  While  the  Committee  recog- 
nized the  benefits  of  preserving  the  existing  procedure  for 
Complaints  Review,  concern  was  expressed  about  a  mechanism 
which  called  for  different  **tracks"  depending  on  whether  it  was 
the  complainant  or  the  lawyer  who  expressed  dissatisfaction  with 
a  staff  decision.  Such  a  procedure  could  create  conflicting  results 
and  delay  as  complaint  matters  were  passed  from  one  **track"  to 
another.  The  Committee  is  of  the  view  that  the  Commissioner,  as 
an  independent  reviewer  of  complaints,  will  have  the  necessary 
credibiUty  to  deal  effectively  with  dissatisfied  parties,  whether 
they  be  complainants  or  lawyers. 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

Le31mail991 

Le  Conseil  s'est  reuni  en  assemblee  extraordinaire  le  ven- 
dredi  31  mai  pour  examiner  le  rapport  presente  par  le  Comite 
special  de  mise  en  oeuvre  des  reformes;  le  comite  avait  ete  charge 
de  regir  la  mise  en  application  des  rapports  sur  la  reforme  des 
procedures  en  matiere  de  discipline,  de  plaintes  et  de  normes  et  de 
presenter  ses  recommandations  au  Conseil.  Voici  le  contenu  de 
son  rapport. 

COMITE  SPECIAL  DE  MISE  EN  OEUVRE 
DES  REFORMES 

Questions  preliminaires 

Le  Comite  a  commence  son  etude  par  les  points  suivants, 
qui  demandaient  a  etre  regies  en  premier  : 

1.  La  participation  de  personnes  etrangeres  a  la  profes- 
sion au  processus  disciplinaire  :  devrait-elle  toujours, 
ou  dans  certains  cas  seulement,  se  limit er  aux  con- 
seillers  et  aux  conseilleres  qui  ne  sont  pas  membres  de  la 
profession  ? 

2.  L' etude  des  recommandations  du  rapport  presente  par 
le  Comite  special  sur  la  procedure  disciplinaire  qui 
portent  sur  la  question  du  reglement;  le  Conseil  a 
approuve  en  principe  ces  recommandations,  mais  a 
demande  au  Comite  de  les  examiner  en  profondeur, 
compte  tenu  des  craintes  qui  ont  ete  exprimees  lors  des 
deliberations  du  Conseil,  et  de  lui  faire  un  compte 
rendu  a  ce  sujet  (section  VII  de  ce  rapport). 

3.  L' etude  des  recommandations  du  rapport  qui  portent 
sur  I'incapacite  et  qui  ont  egalement  ete  enterinees  en 
principe  par  le  Conseil;  les  conseillers  et  les  con- 
seilleres qui  ont  des  reserves  precises  face  a  la  procedure 
qui  y  est  decrite  doivent  les  soumettre  au  Comite,  qui 
les  etudiera  et,  si  besoin  est,  present  era  ses  recomman- 
dations au  Conseil  (section  IX  du  rapport). 
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i    la  participation  de  personnes  etrangeres 
Ala  profession 

Le  Comite  a  formule  la  proposition  suivante  sur  la  partici- 
pation de  personnes  etrangeres  a  la  profession  au  processus 
disciplinaire : 

Une  nouvelle  categoric  de  conseilleres  et  conseillers 
etr angers  a  la  profession  juridique  devrait  etre  creee.  Ces 
« conseilleres  et  conseillers  disciplinaires  etrangers  a  la 
profession))  pourraient  assumer  toutes  les  fonctions  qui  ont 
ete  attribuees  aux  non-juristes  participant  au  processus  des 
plaint es  et  de  la  discipline,  notamment : 

(i)  sieger  au  Comite  d'autorisation  des  plaintes  disci- 
plinaires en  qualite  de  membre  etranger  a  la  profession; 

(ii)  faire  partie  du  jury  d' audience  disciplinaire  en  qualite 
de  membre  etranger  a  la  profession; 

(iii)  sieger  au  Comite  d'appel  du  Conseil  en  qualite  de 
membre  etranger  a  la  profession. 

Le  Comite  recommande  la  creation  d'une  categoric  de 
conseilleres  et  conseillers  disciplinaires  etrangers  a  la  profession, 
que  le  lieutenant-gouverneur  en  conseil  nommerait  au  meme  titre 
que  les  autres  conseilleres  et  conseillers  etrangers  a  la  profession. 
Le  Conseil  a  adopte  la  motion  visant  a  faire  nommer  par  le 
lieutenant-gouverneur  en  conseil  quatre  conseilleres  et  con- 
seillers disciplinaires  etrangers  a  la  profession. 

Le  Comite  a  revu  les  fonctions  que  rempliraient  ces 
conseillers  et  les  conseilleres  disciplinaires,  particulierement  le 
facteur  temps.  II  recommande,  par  consequent,  la  nomination  de 
quatre  autres  conseillers  et  conseilleres  disciplinaires  en  plus  des 
quatre  conseilleres  et  conseillers  etrangers  a  la  profession  que 
I'on  compte  actuellement. 

Le  Comite  est  d'avis  qu'il  faut  absolument  expliquer  aux 
personnes  concernees,  avant  meme  qu'elles  n'acceptent  le  poste, 
la  nature  et  T importance  des  obligations  qu'elles  devront 
assumer  (surtout  le  facteur  temps). 

Estimant  qu'il  n'avait  pas  le  mandat  necessaire  pour 
accroitre  la  participation  des  personnes  etrangeres  a  la  profes- 
sion a  la  politique  generale  du  Barreau,  le  Comite  a  prefere 
recommander  la  creation  d'une  nouvelle  categoric  de  conseilleres 
et  conseillers  etrangers  a  la  profession  plutot  que  d'en  augmenter 
simplement  le  nombre. 
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Par  consequent,  le  comite  envisage  d'exclure  des  comites 
permanents  et  des  deliberations  des  assemblees  ordinaires  du 
Conseil  ces  conseilleres  et  conseillers  disciplinaires  qui  sont 
etrangers  a  la  profession. 

//    LA  PAR TICIPATION DES  CONSEILLERS 
ET  CONSEILLERES  D  'OFFICE  A  U 
PROCESSUS  DISCIPLINAIRE 

A.  DEFINITION  ET  DROIT  DE  VOTE 
DES  CONSEILLERS  ET  CONSEILLERES  D  'OFFICE 
Le  terme  «conseiller/conseillere  d'office»  peut  etre 
trompeur;  dans  la  Loi  sur  le  Barreau ,  il  sert  a  designer  cinq 
categories  differentes  de  conseillers  et  conseilleres. 

1 .  Les  representantes  et  representants federaux  de  la  Couronne 
Le  ou  la  ministre  de  la  justice  et  procureur  general  ou  procureure 
generate  du  Canada,  ainsi  que  le  solliciteur  general  ou  la 
soUiciteure  generale  du  Canada  sont  conseillers  et  conseilleres 
d'office  (dispositions  12(1)  1  et  2  de  la  Loi),  mais  ils  n'ont  pas  le 
droit  de  voter  au  Conseil  ou  en  comite  (paragraphes  12(2)  et 
12(3)). 

2 .  Le  procureur  general  oula  procureure  generale  de  I  'On  tario 
Le  procureur  general  ou  la  procureure  generale  de  T  Ontario  est 
presentement  conseiller  ou  conseillere  d' office  (disposition  12(1) 
3)  et  il  a  le  droit  de  voter  au  Conseil  et  en  comite  (paragraphes 
12(2)  et  12(3)). 

3 .  Les  anciens  procureurs  generaux  de  I  'On  tario 

Toutes  les  personnes  qui  ont  detenu  la  charge  de  procureur 
general  de  I'Ontario  sont  conseillers  d'office  (alinea  12(1)  4). 
L'entree  en  vigueur,  le  28  juin  1990,  du  paragraphe  2(2)  du 
chapitre  8  des  Lois  de  I'Ontario  de  1990  a  modifie  leurs  droits  de 
vote,  qu'ils  pouvaient  alors  exercer  aussi  bien  au  Conseil  qu'en 
comite.  Conformement  a  la  disposition  12(3)  2,  les  anciens 
procureurs  de  T  Ontario  ne  peuvent  plus  voter  qu'aux  comites  qui 
ne  s'occupent  pas  de  discipline.  Le  droit  de  voter  au  Conseil  et 
aux  comites  crees  aux  termes  des  articles  33,  34,  35,  37  et  38 
(discipHne  et  incapacite)  leur  a  aussi  ete  retire. 

4.  Les  conseillers  et  conseilleres  a  vie 

Bien  que  n'apparaissant  ni  dans  la  Loi,  ni  dans  les  reglements,  ce 
terme  est  employe  au  moins  une  fois  dans  les  Regies  du  Barreau 
prises  en  application  du  paragraphe  62(1)  de  la  Loi  (voir  le 
paragraphe  (4)  de  la  Regie  13). 
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Les  personnes  qui  ont  ete  elues  conseillers  et  conseilleres  a  trois 
elections  quinquennales  et  qui  ont  siege  a  ce  titre  durant  quinze 
ans,  ainsi  que  les  personnes  qui  ont  ete  elues  conseillers  et 
conseilleres  a  quatre  elections  et  qui  ont  siege  a  ce  titre  durant 
seize  ans  sont  conseillers  et  conseilleres  d' office  en  application 
des  dispositions  12(1)  7  et  9  de  la  Loi. 

Jusqu'au  28  juin  1990,  cette  categoric  de  conseillers  et  con- 
seilleres n'avait  pas  le  droit  de  voter  au  Conseil  et  en  comite. 
Depuis  r  entree  en  vigueur  du  paragraphe  2(2)  du  chapitre  8  des 
Lois  de  T  Ontario  de  1990,  ils  peuvent  voter  aux  comites  qui  ne 
s'occupent  pas  de  discipline.  Le  droit  de  vote  au  Conseil  et  aux 
comites  crees  aux  termes  des  articles  33,  34,  35,  37  et  38 
(discipline  et  incapacite)  ne  leur  a  pas  ete  accorde. 
Lors  de  sa  reunion  du  15  fevrier  1991,  le  Conseil  a  recommande 
de  modifier  la  Loi  sur  le  barreau  afin  de  pouvoir  conferer  la 
qualite  de  conseiller  et  conseillere  d' office  aux  personnes  qui  ont 
ete  elues  a  quatre  elections  quadriennales  et  qui  ont  siege  durant 
douze  ans.  Leurs  droits  de  vote  n'ont  pas  ete  changes. 

5 .  Le  tresorier,  la  tresohere  et  les  anciens  tresoriers 
Les  membres  qui  ont  ete  ou  sont  elus  au  poste  de  tresorier  sont 
conseillers  et  conseilleres  d'office  et  jouissent  de  tous  les  droits  et 
privileges  des  conseillers  et  conseilleres  elus  (article  14  de  la  Loi). 
A  ce  titre,  ils  peuvent  voter  au  Conseil  et  a  tous  les  comites  dont 
ils  font  partie. 

B.    LES  CATEGORIES  DE  CONSEILLERS 

ET  CONSEILLERES  D  'OFFICE 

VISEES  PAR  LE  PRESENT RAPPOR  T 
Le  rapport  ne  vise  que  les  categories  suivantes  de  conseillers  et 
conseilleres  d' office : 

1 .  les  anciens  tresoriers; 

2.  les  anciens  procureurs  generaux  de  TOntario; 

3 .  les  conseillers  et  les  conseilleres  a  vie. 

Le  Comite  a  examine  la  composition  de  trois  comites  et  jurys  qui 
a  ete  recommandee  dans  le  rapport  du  Comite  special  sur  la 
procedure  disciplinaire  (7  septembre  1990),  connu  sous  le  nom  de 
rapport  Yachetti,  et  s'est  demande  si  la  participation  des 
conseillers  et  conseilleres  d'office  a  ces  comites  et  jurys  devait 
entrainer  Tapport  de  modifications  a  la  Loi. 
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C.    LA  COMPOSITION DES  COMITES  ETDES  JUR  YS 
1 .    LE  COMITED'A  UTORISATION DES  PLAINTES 

DISCIPLINAIRES 
Le  rapport  Yachetti  a  recommande  la  creation  du  Comite 
d'autorisation  des  plaintes  disciplinaires  qui  serait  compose  des 
trois  membres  suivants,  nommes  pour  un  an  : 
-une  conseillere  ou  un  conseiller; 
-une  conseillere  ou  un  conseiller  etranger  a  la  profes- 
sion; 

-une  avocate  ou  un  avocat  qui  n'est  pas  conseillere  ou 
conseiller. 

La  conseillere  ou  le  conseiller  mentionne  en  premier  semble 
implicitement  etre  une  conseillere  ou  un  conseiller  elu. 
Le  Conseil  a  adopte  la  recommandation. 

Le  Comite  special  est  convaincu  qu'il  s'agit  d'une  conseillere  ou 
d'un  conseiller  elu.  Pour  lever  toute  ambiguite,  il  suggere  de 
consigner  par  ecrit  que  les  anciens  tresoriers  n'ont  pas  le  droit  de 
sieger  au  Comite  d'autorisation  des  plaintes  disciplinaires,  bien 
que,  d'apres  Tarticle  14  de  la  Loi,  ils  «jouissent  de  tous  les  droits 
et  privileges  des  conseillers  elus».  Le  Comite  ne  pense  pas  qu'il 
convienne  de  proceder  ainsi  avec  le  tresorier  ou  la  tresoriere  qui, 
presentement,  jouit  aussi  «de  tous  les  droits  et  privileges  des 
conseillers  elus». 

LE  COMITE  SPECIAL  RECOMMANDE  la  composition 
suivante  pour  le  Comite  d'autorisation  des  plaintes  disciplinaires : 
-une  conseillere  ou  un  conseiller  elu; 
-une  conseillere  ou  un  conseiller  etranger  a  la  profes- 
sion, qu'il  s'agisse  ou  non  d'une  conseillere  ou  d'un 
conseiller  disciplinaire; 

-une  avocate  ou  un  avocat  qui  n'est  pas  conseillere  ou 
conseiller. 

LE  COMITE  SPECIAL  RECOMMANDE  EGALEMENT, 
malgre  Particle  14  de  laLoisur  leBarreau ,  de  ne  pas  autoriser  les 
anciens  tresoriers  a  sieger  au  Comite  d'autorisation  des  plaintes 
disciplinaires. 

Ces  recommandations  visent  a  exclure  les  conseillers  et 
conseilleres  d'office,  a  I'exception  du  tresorier  ou  de  la  treso- 
riere, du  Comite  d'autorisation  des  plaintes  disciplinaires. 
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Cette  decision  suppose  la  modification  du  paragraphe  9(2)  du 
Reglement  573  et  pourrait  egalement  entrainer  la  modification 
de  r article  14  de  la.  Loisur  le  Barreau .  II  est  en  effet  pen  probable 
que  les  droits  des  anciens  tresoriers  vises  a  cet  article  puissent  etre 
restreints  par  voie  de  reglement,  les  textes  d' application  d*une  loi 
qui  visent  a  la  modifier  etant  invalides. 

2.  LE  JUR  YD' A  UDIENCE DISCIPLINAIRE 

A  rheure  actuelle,  conformement  au  paragraphe  9(3)  du  Regle- 
ment 573,  les  jurys  du  Comite  de  discipline  se  composent  de  trois 
membres  du  comite,  autres  que  les  conseillers  et  conseilleres 
d'office.  Le  Barreau  considere  que  I'emploi  du  terme 
«conseillers  d'office»  au  paragraphe  9(3)  exclut  les  anciens 
tresoriers,  dans  la  mesure  ou  I'article  14  de  la  Loi  precise  qu'ils 
«jouissent  de  tous  les  droits  et  privileges  des  conseillers  elus». 
La  recommandation  du  rapport  Yachetti,  adoptee  par  le  Conseil, 
prevoyait  la  composition  suivante  : 

-deux  conseilleres  et  conseillers  elus; 

-une  personne  etrangere  a  la  profession,  qu'il  s'agisse  ou 

non  d'une  conseillere  ou  d'un  conseiller  entrant  dans  cette 

categoric. 

LE  COMITE  SPECIAL  RECOMMANDE  la  composition 
suivante  pour  le  jury  d' audience  disciplinaire  : 
-une  conseillere  ou  un  conseiller  elu; 
-soit  une  conseillere  ou  un  conseiller  elu,  soit  une  conseillere 
ou  un  conseiller  d'office  vise  a  Tarticle  14  de  la  Loi  (par 
exemple  le  tresorier  ou  la  tresoriere  ou  les  anciens 
tresoriers); 

-une  conseillere  ou  un  conseiller  etranger  a  la  profession, 
qu'il  s'agisse  ou  non  d'une  conseillere  ou  d'un  conseiller 
disciplinaire. 

Cette  decision  suppose  la  modification  des  paragraphes 
9(3),  9(4),  9(4a)  et  9(8)  du  Reglement  573. 

3 .  LE  COMITE  D  'APPEL 

Dans  I'etat  actuel  des  choses,  I'assemblee  du  Conseil  visee  aux 
articles  34,  35,  38  et  39  de  la  Loi  serait  Tequivalent  le  plus  proche 
du  Comite  d'appel  propose. 
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Le  rapport  Yachetti  a  recommande  la  creation  d'un  Comite 
d'appel  du  Conseil,  qui  se  composerait  de  15  conseilleres  et 
conseillers  nommes  pour  un  an,  dont  deux  personnes  etrangeres 
de  la  profession.  Neuf  membres,  quels  qu'ils  soient,  constitue- 
raient  le  quorum. 

Le  Conseil  a  adopte  la  recommandation  tout  en  modifiant  la 
composition  proposee.  Le  Comite  d'appel  comprendrait  mainte- 
nant  sept  conseillers  et  conseilleres,  dont  au  moins  une  personne 
qui  ne  serait  pas  membre  de  la  profession.  Cinq  conseillers  et 
conseilleres  constitueraient  le  quorum. 

La  recommandation  adoptee  par  le  Conseil  permettrait  aux 
anciens  tresoriers,  aux  anciens  procureurs  generaux  et  aux 
conseillers  et  conseilleres  a  vie  de  sieger  au  Comite  d'appel.  Le 
Comite  special  est  cependant  d'avis  que  les  deux  dernieres 
categories  ne  devraient  pas  participer  aux  travaux  du  Comite 
d'appel  et  qu'en  outre,  il  ne  devrait  pas  y  avoir  plus  d'un  ancien 
tresorier  a  la  fois. 

LE  COMITE  SPECIAL  RECOMMANDE  ce  qui  suit : 

•  le  Comite  d'appel  se  composerait  de  sept  conseillers  et 
conseilleres; 

•  I'une  de  ces  personnes  au  moins  serait  etrangere  a  la 
profession,  par  exemple  conseiller  ou  conseillere  disci- 
plinaire; 

•  les  conseillers  et  conseilleres  d'office,  a  I'exception  des 
personnes  visees  a  1' article  14  de  la  Loi  sur  le  Barreau, 
n'auraient  pas  le  droit  de  sieger  au  Comite  d'appel; 

•  le  Comite  d'appel  ne  comprendrait  pas  plus  d'un 
ancien  tresorier  ayant  qualite  de  conseiller  d'office 
conformement  a  Particle  14  de  la  Loi  sur  le  Barreau  ; 

•  le  quorum  serait  de  cinq  personnes,  dont  une  conseil- 
lere ou  un  conseiller  etranger  a  la  profession  comme  un 
conseiller  ou  une  conseillere  disciplinaire. 

Le  Conseil  a  adopte  la  motion  attribuant  aux  conseillers  et 
conseilleres,  a  I'exception  des  anciens  tresoriers,  une  place 
major  it  aire  au  Comite  d'appel. 

Cette  decision  suppose  la  modification  des  articles  34, 
35,  38  et  39  de  la  Loi  et  des  paragraphes  9(6)  et  9(7)  du 
Reglement  573. 
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///  LE  COMITE D'AUTORISATION DES PLAINTES 
DISCIPLINAIRES 

Le  Comite  a  revu  la  section  du  rapport  Yachetti  qui  portait 
sur  ce  sujet  et  a  examine  de  pres  la  question  des  decisions 
motivees.  Comme  le  declarait  la  recommandation  : 

«Le  Comite  d'autorisation  des  plaintes  disciplinaires  devrait 
toujours  proceder  a  Texpose  des  motifs  lorsqu'il  refuse 
d'autoriser  une  plainte  officielle  ou  lorsqu'il  substitue  a  la 
plainte  deposee  une  plainte  moins  grave.  II  doit  prendre 
soin  de  ne  pas  compromettre  I'objectivite  de  T audition 
d'une  plainte  officielle. » 

Le  Comite  a  conclu  que  T expose  des  motifs  ne  devrait  etre 
obligatoire  que  lorsque  la  plainte  n'est  pas  autorisee,  ce  qui 
eviterait  d'avoir  a  differencier  les  plaintes  selon  leur  degre  de 
gravite,  lorsque  la  plainte  autorisee  n'est  pas  celle  qui  a  ete 
deposee,  et  a  rediger  des  motifs  qui  n'influencent  pas  I'audition 
d'une  plainte  officielle. 

Le  Comite  a  egalement  cherche  a  etablir  combien  de 
membres  devraient  sieger  au  Comite  d'autorisation  et  si  les 
decisions  devraient  etre  prises  a  Tunanimite.  Dans  le  but  de 
reconcilier  la  recherche  de  Thomogeneite,  ce  qui  suppose  un 
comite  restreint,  avec  la  necessite  d'atteindre  rapidement  le 
quorum,  ce  qui  suppose  un  comite  plus  important,  le  Comite  a 
opte  pour  la  nomination  de  trois  personnes  et  de  leurs  substituts. 

Le  Comite  a  egalement  conclu  que  la  regie  de  Funanimite  ne 
s'imposait  pas  et  que  le  Comite  d'autorisation  des  plaintes 
disciplinaires  devrait  simplement  prendre  des  decisions  a  la 
majorite  des  voix. 

IV  LA  PUBLICATION  DES  PLAINTES 

Dans  son  rapport,  le  Comite  Yachetti  recommandait  entre 
autres  de  mettre  a  la  disposition  des  membres  du  pubHc  qui  en 
font  la  demande  toute  donnee  concernant  les  plaintes  disci- 
pUnaires  qui  ont  ete  autorisees,  y  compris  une  copie  de  la  plainte. 

Le  Comite  s'est  penche  sur  les  deux  questions  suivantes  : 

1 .  Ce  principe  devrait-il  etre  applique  avant  meme  que  le 
Comite  d'autorisation  des  plaintes  discipHnaires  ne  soit 
mis  en  place? 

2.  Est-il  opportun  de  divulguer  les  donnees  concernant  les 
plaintes  disciplinaires  des  qu'elles  ont  ete  autorisees? 
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Dans  le  premier  cas,  le  Comite  a  juge  que  T  application  du 
principe  ne  devrait  accuser  aucun  retard  et  recommande,  par 
consequent,  de  le  mettre  en  pratique  immediatement. 

Dans  le  second  cas,  le  Comite  pense  que  les  donnees  ne 
devraient  pas  etre  divulguees  avant  que  la  plainte  autorisee  n'ait 
ete  signifiee  a  Tavocat  ou  Tavocate  et  deposee  avec  la  preuve  de  la 
signification  au  bureau  du  ou  de  la  Secretaire.  C'est  ce  qu'il 
recommande. 

V     LES  REUNIONS  PREPARATOIRES 

Le  Comite  a  conclu,  a  la  lumiere  de  T  etude  du  rapport 
Yachetti,  que  Tobjectif  et  la  forme  des  reunions  preparatoires 
necessitaient  des  eclaircissements. 

Voici  ce  que  recommandait  le  Comite  Yachetti : 

«Les  reunions  preparatoires  ont  lieu  a  la  demande  de 
Tune  ou  Tautre  partie  ou  sur  Tordre  du  president,  de  la 
presidente,  du  vice-president  ou  de  la  vice-presidente  de 
la  discipline)). 

Le  Comite  appuie  cette  recommandation  et  propose  egale- 
ment  d' adopter  les  regies  suivantes  : 

(i)  Des  reunions  preparatoires  peuvent  etre  organisees  en 
vue  d' examiner  les  questions  suivantes  : 

a)  la  possibilite  de  regler  un  ou  plusieurs  points 
litigieux; 

b)  la  simplification  des  points  litigieux; 

c)  la  possibilite  d*obtenir  des  aveux  susceptibles  de 
faciliter  Taudition  de  Taffaire; 

d)  la  duree  approximative  de  T audience; 

e)  toute  exigence  particuliere  quant  a  la  mise  au  role; 

f)  les  autres  questions  qui  permettraient  de  parvenir 
a  un  reglement  equitable,  dans  les  plus  brefs  delais 
et  de  la  fagon  la  plus  economique. 

(ii)  Les  reunions  preparatoires  ont  lieu  en  presence  d'une 
seule  conseillere  elue  ou  d'un  seul  conseiller  elu; 

(iii)  Le  conseiller  ou  la  conseillere  qui  organise  et  assiste  a  la 
reunion  preparatoire  sur  une  affaire  qui  n'est  pas  reglee 
a  r  amiable  par  toutes  les  parties  ne  peut  participer  a 
r  audience  disciplinaire  ou  a  Tappel  relatif  a  la  meme 
affaire. 
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VI  LES  JURYS A  MEMBRE  UNIQUE 

Dans  son  rapport,  le  Comite  special  sur  la  procedure 
disciplinaire  a  envisage  un  certain  nombre  de  cas  necessitant  les 
services  d'une  seule  personne,  par  exemple  les  reunions  prepara- 
toires,  les  demandes  de  changement  d'avocat  ou  d'avocate,  les 
audiences  relatives  a  certains  types  d'infractions.  Le  Comite 
considere  qu'une  personne  juriste  de  formation  s'impose  dans 
ces  cas-la  et  recommande,  par  consequent,  de  tou jours  faire 
appel  a  une  conseillere  ou  un  conseiller  elu. 

VII  LA  QUESTION DUREGLEMENT 

Le  Comite  a  conclu  de  son  etude  de  la  section  relative  au 
reglement,  particulierement  la  partie  B  intitulee  ordonnances 
imperatives,  que  celle-ci  portait  en  fait  sur  les  sanctions  et 
recours.  II  ne  lui  parait  pas  exact  de  caracteriser  ainsi  les 
dispositions  de  la  partie  B,  et  il  recommande  en  realite  d'en  faire 
des  conditions  necessaires  a  Texercice  continu  de  la  profession 
juridique  ou  au  retablissement  du  droit  d'exercer  cette  profes- 
sion. 

Cette  section  comprenait  egalement  la  recommandation 
suivante  : 

«Le  Comite  recommande  de  ne  pas  demander  a  Tavocat 
ou  I'avocate  qui  participe  a  une  audience  disciplinaire 
de  renoncer  au  droit  d' appel.  Bien  qu'il  soit  deja  dans 
les  habitudes  de  demander  aux  membres  de  la  profes- 
sion qui  sont  reprimandes  en  comite  de  renoncer  a  ce 
droit,  le  Comite  pense  que  c'est  une  pratique  injuste  et 
inutile. » 

Le  Comite  de  mise  en  oeuvre  des  reformes  croit,  apres  avoir 
examine  cette  recommandation,  qu'il  serait  plus  juste  d'aborder 
cette  question  differemment.  II  tient  cependant  a  attirer 
Tattention  du  Conseil  sur  le  fait  que  sa  proposition  ne  s'aligne 
pas  sur  le  rapport  Yachetti. 

(i)  Si  le  jury  d'audience  disciplinaire  decide  que  la  repri- 
mande  ou  Tavertissement,  accompagne  ou  non  d'une 
autre  peine  ou  de  conditions  specif iques,  est  une 
sanction  juste,  la  reprimande  ou  I'avertissement  ne  sera 
pas  applique  avant  le  premier  en  date  des  deux  faits 
suivants  : 

a)  Texpiration  du  delai  d'appel,  sans  qu'un  avis 
d' appel  ait  ete  depose; 

b)  la  signature,  par  toutes  les  parties,  d'une  renoncia- 
tion  au  droit  d' appel; 


171 


(ii)  En  cas  de  depot  d'un  avis  d'appel,  la  reprimande  ou 
ravertissement  est  suspendu  jusqu*au  reglement  final 
de  toutes  les  instances  nees  de  Tappel; 

(iii)  Tons  les  membres  du  jury  d' audience  disciplinaire  ou 
du  Comite  d'appel,  selon  le  cas,  peuvent  faire  appli- 
quer  Tavertissement  ou  la  reprimande. 

Le  Conseil  a  adopte  la  motion  visant  a  donner  au  jury  d' audience 
disciplinaire  le  pouvoir  discretionnaire  de  reprimander  les 
membres  en  personne  ou  par  ecrit. 

Le  Conseil  a  adopte  la  motion  visant  a  renvoyer  la  question  des 
amendes  au  Comite,  qui  T  examiner  a  a  la  lumiere  de  la  Charte  des 
droits  et  libertes. 

VIII  LE  COMITE  D' APPEL 

Apres  avoir  revu  les  recommandations  relatives  a  la  partici- 
pation et  des  conseillers  et  conseilleres  d*office  au  Comite 
d'appel,  le  Comite  a  cherche  a  savoir  ce  que  devrait  faire  le  jury 
pour  prendre  des  decisions  les  plus  homogenes  possible.  Voici  ses 
deux  recommandations  a  ce  propos  : 

(i)  les  membres  du  Comite  d'appel  devraient  etre  nommes 
pour  deux  ans  et  leurs  mandats  devraient  se  chevaucher 
afin  d'assurer  une  certaine  continuite; 

(ii)  toutes  les  decisions  devraient  etre  accompagnees  des 
motifs  et  reunies  dans  des  recueils  relies  mis  a  la 
disposition  de  la  profession. 

IX  L'INCAPACITE 

Les  recommandations  pertinentes  du  Comite  Yachetti  ont 
ete  adoptees  en  principe,  sous  reserve  que  le  Comite  de  mise  en 
oeuvre  des  reformes  examine  les  questions  soulevees  et,  si  besoin 
est,  en  rende  compte  au  Conseil.  C'est  exact ement  ce  qu'a  fait  le 
Comite  le  23  novembre  1990  lorsqu'il  a  suggere  au  Conseil  que 
cette  question  meritait  d'etre  approfondie. 

La  proposition  qu'a  presentee  le  Comite  repose  sur 
I'hypothese  que  le  Barreau  ne  s'interesse  a  la  capacite  de  ses 
membres  que  dans  le  but  de  proteger  leur  clientele  et  le  public  et 
que  ses  interventions,  en  cas  d'incapacite,  se  limitent  a  cet 
objectif. 
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Definition  de   1    Est  incapable  d'exercer  le  droit,  la  ou  le 
rincapacite     membre  qui,  pour  une  raison  quelconque, 
notamment  Talcoolisme  et  la  toxicomanie,  une 
maladie  ou  infirmite  physique  ou  mentale,  est 
incapable  de  s'acquitter  des  obligations  qui  lui 
incombent  en  tant  que  membre  du  Barreau,  de 
consacrer  le  temps  et  Tattention  necessaires  et 
d'offrir  les  services  de  qualite  exiges  dans  le  cadre 
de  sa  pratique.  Si  cette  personne  est  reconnue 
mentalement  incapable  ou  malade  mental  aux 
termes  d'une  loi,  le  verdict  constitue  une  preuve  a 
premiere  vue  de  son  incapacite. 
Enquete  et      2    (1)  La  presidente,  le  president,  la  vice-presi- 
nomination     dente  ou  le  vice-president  du  Comite  des  normes 
d'un  jury        professionnelles  qui  est  suffisamment  convaincu 
que  la  capacite  d'exercer  le  droit  d'un  ou  d'une 
membre  est  en  cause  ordonne,  selon  le  cas  : 

a)  de  faire  enquete  sur  la  capacite 
d'exercer  de  cette  personne  et  de  lui  rendre 
compte  par  ecrit  des  result  at  s  de  T  enquete; 

b)  de  nommer  sans  delai  un  jury  com- 
pose de  trois  conseilleres  et  conseillers 
charges  d' examiner,  lors  d'une  audience,  la 
capacite  d'exercer  le  droit  du  ou  de  la 
membre  et  redige  un  expose  de  ses  motifs, 
s'il  est  suffisamment  convaincu,  selon  le 
cas  : 

(i)  qu'aucune  enquete  supplemen- 
taire  n'est  necessaire; 

(ii)  que  I'urgence  de  la  situation  est 
telle  qu'une  enquete  supplemen- 
taire  exposerait  la  clientele  de  la 
personne  en  question  ou  le 
public  a  des  risques  importants. 

La  presidente,  le  president,  la  vice-presidente  ou 
le  vice-president  du  Comite  des  normes  profes- 
sionnelles pent  prendre  les  directives  subsidiaires 
qu'il  estime  justes  eu  egard  aux  cir  Constances. 
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(2)  La  presidente,  le  president,  la  vice-presi- 
dente  ou  le  vice-president  du  Comite  des  normes 
professionnelles  qui  est  suffisamment  convaincu, 
apres  avoir  regu  le  compte  rendu  vise  a  I'alinea 
2(1)  a),  que  la  capacite  d'exercer  le  droit  du 
membre  est  en  cause,  pent  ordonner  la  nomina- 
tion d'un  jury  compose  de  trois  conseilleres  et 
conseillers  habilites  a  sieger  au  jury  d' audience 
disciplinaire  afin  d'examiner,  lors  d'une 
audience,  la  capacite  d'exercer  le  droit  de  la 
per  Sonne  en  question. 
Avis  3     ( 1 )  Le  ou  la  Secretaire  avise  sans  delai  la  ou  le 

membre  vise  par  la  nomination  du  jury  de 
conseillers  et  conseilleres  en  application  de 
Particle  2  et  lui  communique  la  date  d' audience 
au  moins  sept  jours  a  Tavance.  L'avis,  qui  doit 
egalement  etre  signifie  au  curateur  ou  a  la 
curatrice,  le  cas  echeant,  est  accompagne  d'une 
copie  du  compte  rendu  presente  aux  termes  de 
Talinea  2(1)  a)  ou  de  Texpose  des  motifs  justifiant 
la  nomination  du  jury  de  conseillers  et  con- 
seilleres vise  au  paragraphe  2(l)b). 

(2)  Le  jury  qui  est  suffisamment  convaincu 
que  I'urgence  de  la  situation  est  telle  qu'une 
enquete  supplementaire  exposerait  la  clientele  du 
ou  de  la  membre  ou  le  public  a  des  risques 
important s  pent,  sur  requete  du  Barreau,  rac- 
courcir  le  preavis  prevu  au  paragraphe  (1). 
Audience        4     (1)  Malgre  Particle  9  de  la  Loi  sur  Vexercice 
publiqueou     des  competences  legales,  qui  constitue  le 
a  huis  clos       chapitre  484  des  Lois  refondues  de  TOntario  de 
1980,  r audience  portant  sur  la  capacite  d'exercer 
le  droit  du  ou  de  la  membre  se  tient  a  huis  clos,  a 
moins  que  la  ou  le  membre  vise  ne  demande  une 
audience  publique  et  sauf  dans  les  cas  prevus  au 
paragraphe  (2). 

(2)  S'il  estime  que  des  renseignements  per- 
sonnels, d'ordre  financier  ou  autre,  concernant 
la  clientele  de  la  ou  du  membre  vise  risquent 
d'etre  divulgues  au  cours  de  1' audience  et  qu'il  est 
preferable  de  ne  pas  les  divulguer  dans  1' inter  et 
des  personnes  concernees  ou  du  public,  le  jury 
pent  tenir  1' audience  a  huis  clos. 
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Absence  du 
ou  de  la 
membre 


Nomination 
de  I'avocat 
ou  Tavocate 


Suspension 
provisoire 


5  Si  la  ou  le  membre  ne  comparaTt  pas  aux 
date,  heure  et  lieu  fixes  pour  T audience,  mais 
que,  conformement  a  T article  **,  la  preuve  de 
I'avis  a  ete  deposee,  le  jury  pent  entendre  la 
preuve  produite  a  I'egard  de  la  capacite  d'exercer 
le  droit  du  ou  de  la  membre. 

6  Dans  tous  les  cas  pertinents,  le  jury  de 
conseillers  et  conseilleres  qui  est  suffisamment 
convaincu  que  la  ou  le  membre  n'est  pas  en 
mesure,  notamment  pour  cause  d'incapacite,  de 
mandater  un  avocat  ou  une  avocate  pent  nommer 
un  ou  une  autre  membre  pour  le  representer. 

7  (1)  S'il  a  decide  que  le  membre  etait,  a 
premiere  vue,  incapable  d'exercer  le  droit  et  s*il 
estime  que  Turgence  de  la  situation  est  telle  que  le 
ou  la  membre  exposerait  sa  clientele  ou  le  public  a 
des  risques  importants,  le  jury  de  conseillers  et 
conseilleres  pent  rendre  une  ordonnance  provi- 
soire ayant  pour  effet  de  suspendre  la  ou  le 
membre  en  question  du  Barreau  jusqu'a  ce  que  la 
question  de  son  incapacite  soit  definitivement 
tranchee.  Une  demande  fondee  sur  de  nouveaux 
elements  de  preuve  qui  vise  a  retirer  ou  a  modifier 
les  conditions  de  cette  suspension  temporaire 
pent  etre  presentee  a  tout  moment  afin  que  les 
restrictions  imposees  au  ou  a  la  membre  se 
bornent  au  strict  necessaire  pour  proteger  sa 
clientele  et  le  public. 

(2)  Si,  en  vertu  de  T article  5,  le  jury  de 
conseillers  et  conseilleres  a  agi  en  Tabsence  du  ou 
de  la  membre  et  a  decide  que  le  ou  la  membre  est, 
a  premiere  vue,  incapable  d'exercer  le  droit,  il 
pent  rendre  une  ordonnance  provisoire  ayant 
pour  effet  de  le  suspendre  du  Barreau.  Cette 
ordonnance  provisoire  ne  sera  definitive  que 
30  jours  apres  en  avoir  donne  avis  a  la  personne 
concernee,  a  moins  que,  dans  le  delai  imparti, 
celle-ci  ne  demande  au  jury  d'annuler  cette 
ordonnance  et  de  decider  la  question  de 
rincapacite,  auquel  cas  le  paragraphe  (1) 
s'applique. 
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Examen  8     (1)  Si  le  jury  de  conseillers  et  conseilleres 

medical  nomme  aux  termes  de  Tarticle  2  decide  que  le  ou 

la  membre  est,  a  premiere  vue,  incapable 
d*exercer  le  droit,  il  peut  lui  ordonner  de  subir  un 
examen  medical,  physique  ou  mental,  fait  par  un 
ou  plusieurs  medecins  ou  psychologues  charges 
de  determiner  si  la  personne  en  question  est 
incapable  et,  dans  Taffirmative,  d'indiquer 
Tampleur  de  son  incapacite,  son  pronostic,  ainsi 
que  les  chances  de  guerison. 

(2)  Au  present  article,  le  terme  «medecin  ou 
psychologue»  s'entend  d'une  personne  autorisee 
a  exercer  la  medecine  en  Ontario  ou  dans  une 
autre  competence,  d'une  ou  d'un  pyschologue 
inscrit  aux  termes  de  la  Loi  sur  ^inscription  des 
psychologues  ou  d'une  personne  agreee  ou 
inscrite  comme  pyschologue  dans  une  autre  com- 
petence. 

(3)  Le  jury  peut,  par  motion,  ordonner  des 
examens  physiques  ou  mentaux  plus  pousses. 

(4)  En  cas  d'ordonnance  r endue  en  vertu  du 
present  article,  la  ou  le  membre  vise  repond  aux 
questions  du  medecin  ou  psychologue  examina- 
teur  qui  se  rapportent  a  Texamen  et  ses  reponses 
sont  admissibles  en  preuve  devant  le  jury  de 
conseillers  et  conseilleres. 

(5)  Si  le  ou  la  membre  refuse  de  subir 
r  examen  medical  ordonne  en  vertu  du  para- 
graphe  (1)  et  que  le  jury  soit  suffisamment 
convaincu  que  la  ou  le  membre  exposerait  sa 
chentele  ou  le  public  s*il  exer^ait,  le  jury  peut  le 
suspendre  du  Barreau. 

Conclusion  9  A  Tissue  de  Taudience,  le  jury  de  conseillers 
et  conseilleres  nomme  en  appHcation  de  T  article  2 
formule  les  conclusions  motivees  suivantes: 

a)  soit  que  le  ou  la  membre  n*est  pas 
incapable  d' exercer  le  droit; 

b)  soit  que  le  ou  la  membre  est  ou  a  ete 
incapable  d' exercer  le  droit,  auquel  cas 
les  conclusions  peuvent  comprendre 
rimposition  d'une  condition  perma- 
nente  qui  le  mettrait  dans  T incapacite 
d'exercer  le  droit,  a  moins  qu'il  ne  suive 
un  trait ement  permanent. 
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Ordonnance  10  S'il  conclut  que  le  membre  est  ou  a  ete 
incapable  d'exercer  le  droit,  le  jury  de  conseillers 
et  conseilleres  nomme  aux  termes  de  T  article  2 
peut,  dans  Tordonnance  accompagnee  de 
Texpose  des  motifs  qu'il  juge  necessaire  afin  de 
proteger  la  clientele  ou  le  public  : 

a)  suspendre  les  droits  et  privileges  de  la 
ou  du  membre  tant  qu'il  ne  sera  pas 
reintegre  aux  termes  de  T article  14; 

b)  restreindre  ses  droits  et  privileges  en  lui 
interdisant  d'exercer  le  droit,  sous 
reserve  des  conditions  auxquelles  le  ou 
la  membre  consent,  notamment : 

(i)  r  obligation  de  limiter  la  nature  ou 
Tenvergure  de  son  cabinet; 

(ii)  r  obligation  d'exercer  sous  la  sur- 
veillance d'une  ou  d'un  coUegue 
nomme  par  le  jury  de  conseillers  et 
conseilleres; 

(iii)  r  obligation  de  subir  un  traitement 
medical,  ycompris  des  tests  de 
depistage  de  Talcoolisme  et  de  la 
toxicomanie,  et  de  recevoir  les 
soins  necessaires  dans  ces  cas-la; 

(iv)  r  obligation  de  subir  un  traitement 
psychologique,  de  passer  un 
examen  psychologique  ou  psychia- 
trique  ou  de  suivre  une  therapie; 

(v)  Tobligation  de  participer  a  des 
seances  de  formation  permanente; 

(vi)  r  obligation  de  participer  a  des 
seances  de  formation  organisees 
par  le  Comite  des  normes  profes- 
sionnelles  ou  le  Service  consultatif 
pour  les  questions  d'exercice; 

(vii)  1' obligation  de  rendre  compte, 
selon  les  modalites  arretees,  de 
I'observation  des  conditions  qui 
limitent  sa  pratique  et  d'autoriser 
les  personnes  qui  participent  a  son 
traitement  ou  a  la  conduite  de  ses 
affaires  a  en  rendre  egalement 
compte; 
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(viii)  r imposition  d'autres  conditions 
que  le  jury  de  conseillers  et  con- 
seilleres  estime  justes  et  perti- 
nentes. 

Inobservation  11  Si  la  ou  le  membre  est  presume  ne  pas  s'etre 
conforme  a  Tordonnance  rendue  aux  termes  du 
paragaphe  10  b),  le  president,  la  presidente,  le 
vice-president  ou  la  vice-presidente  du  Comite 
des  normes  professionnelles  charge  un  jury  com- 
pose de  trois  conseilleres  et  conseillers  de  tenir 
une  audience  sur  ce  sujet.  Les  trois  conseilleres  et 
conseillers  de  ce  jury  doivent  etre  habilites  a  faire 
partie  du  jury  d'audience  disciplinaire.  Si,  a  la 
suite  de  T audience,  a  laquelle  s'appliquent,  avec 
les  modifications  necessaires,  les  articles  3  a  8,  le 
jury  conclut  a  T inobservation  de  Tordonnance,  il 
pent  soit  modifier  les  conditions  de 
Tordonnance,  soit  suspendre  le  ou  la  membre  en 
question,  conformement  au  paragraphe  10a). 
12  Sous  reserve  de  T article  4,  le  Barreau  ne  doit 
pas  divulguer  que  la  ou  le  membre  fait  Tobjet 
d'une  enquete  aux  termes  de  la  presente  partie.  Si 
r  audience  portant  sur  la  capacite  du  ou  de  la 
membre  est  publique,  les  conclusions, 
Tordonnance  et  les  motifs  sont  rendus  publics,  si 
I'audience  s'est  tenue  a  huis  clos  et  que  les  droits 
et  privileges  du  ou  de  la  membre  aient  ete 
suspendus  ou  restreints,  le  Barreau  rend  alors 
Tordonnance  publique,  mais  non  les  conclusions 
et  motifs. 

Nomination     13    Si  les  droits  et  privileges  du  ou  de  la  membre 
d'un  ou  d'une  ont  ete  suspendus  aux  termes  de  Particle  7,  du 
fiduciaire        paragraphe  8(5),  de  Particle  10  ou  1 1 ,  le  Barreau 
pent  demander,  conformement  a  Particle  **,  que 
soit  nomme  un  ou  une  fiduciaire. 
Reintegration  14    Si  les  droits  et  privileges  du  ou  de  la  membre 
ont  ete  suspendus  ou  restreints  aux  termes  de 
Particle  7,  du  paragraphe  8(5),  de  Particle  10  ou 
11,  une  demande  fondee  sur  de  nouveaux 
elements  de  preuve  pent  etre  presentee  a  tout 
moment  en  vue  de  retirer  ou  de  modifier  la 
suspension  ou  les  restrictions. 
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15  La  ou  le  membre  vise  ou  le  Barreau  peut 
inter jeter  appel  au  Comite  d'appel  du  Conseil  des 
conclusions  du  jury  de  conseillers  et  conseilleres 
deposees  aux  termes  de  Particle  9  ou  de 
Tordonnance  du  jury  de  conseillers  et  conseilleres 
rendue  aux  termes  du  paragraphe  7(1)  ou  8(5)  ou 
de  Particle  10,  11  ou  14.  Les  articles  4  a  12 
s'appliquent  a  P  appel. 

16  La  decision  du  Comite  d'appel  du  Conseil 
est  elle-meme  sans  appel. 

17  Si  le  jury  d' audience  disciplinaire  qui  a  ete 
saisi  d'une  plainte  est  suffisamment  convaincu 
que  la  capacite  d'exercer  le  droit  du  ou  de  la 
membre  est  en  cause,  il  peut  renvoyer  P affaire  au 
president,  a  la  presidente,  au  vice-president  ou  a 
la  vice-presidente  du  Comite  des  normes  profes- 
sionnelles  et  peut  ajourner  P  audience  jusqu'a  ce 
que  cette  affaire  soit  reglee  conformement  aux 
dispositions  de  la  presente  partie. 

X    POUVOIRS  D'INVESTIGATION 

CARACTERE  CONFIDENTIEL  ET  DIVULGATION 
Bien  que  n'en  ay  ant  pas  expressement  regu  le  mandat,  le 
Comite  special  de  mise  en  oeuvre  des  reformes  a  pense  qu'il  serait 
a  la  fois  pertinent  et  souhaitable  d'examiner  les  pouvoirs 
d'investigation  du  Barreau  et  de  lui  presenter  ses  recommanda- 
tions.  Lors  de  ses  discussions,  le  Comite  s'etait  fixe  les  objectifs 
suivants  : 

1 .  se  conformer  aux  gar  antics  prevues  aux  articles  7  et  8  de 
la  Charte  canadienne  des  droits  et  libertes; 

2.  proteger  les  communications  et  la  relation  privilegiee  et 
confidentielle  qui  existent  entre  Pavocat  ou  Pavocate  et 
sa  clientele; 

3.  se  donner  les  moyens  d'enqueter  veritablement  sur 
differentes  questions  disciplinaires,  notamment : 

(i)  le  fait  de  ne  pas  tenir  la  comptabilite  ou  de  ne  pas 
presenter  les  declarations  necessaires  a  Pegard  de 
son  cabinet; 

(ii)  le  fait  de  ne  pas  respecter  les  normes  de  deonto- 
logie,  y  compris  les  normes  de  competence  profes- 
sionnelle; 


Appel 


Idem 
Renvoi 
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(iii)  le  fait  de  ne  pas  respecter  la  loi,  les  reglements 
d'application  et  les  Regies  du  Barreau. 

(iv)  le  fait  de  se  conduire  d'une  fagon  indigne  d'un 
avocat  ou  d'une  avocate. 

Le  Comite  soumet  au  Conseil  les  dispositions  suivantes  : 
Definitions      (1)  Les  definitions  qui  suivent  s'appliquent  au 
present  article  : 

a)  Le  t erme  « document »  s ' ent end  d'une  lettr e , 
d'un  livre  de  comptes,  d'une  facture,  d'une 
declaration,  d'un  enregistrement  sonore,  d'une 
bande  video,  d'un  film,  d'une  photographic, 
d'un  graphique,  d'une  carte,  d'un  plan,  d'un  leve 
et  de  donnees  enregistrees  ou  memorisees  sur 
ordinateur  ou  au  moyen  d'un  autre  dispositif; 

b)  Un  document  est  repute  etre  en  la  possession 
ou  sous  la  responsabilite  d'une  personne  si 
celle-ci  a  le  droit  d'obtenir  1' original  ou  une  copie 
de  I'original. 

Enquete  (2)  Si  le  Barreau  apprend  qu'un  ou  qu'une 
membre,  qu'un  membre  etudiant  ou  qu'une 
membre  etudiante  pent  etre  coupable  d'incon- 
duite  professionnelle  (manquement  profession- 
nel),  de  conduite  indigne  d'un  avocat  ou  d'une 
avocate  ou  d'inobservation  d'une  disposition  de 
la  Loi,  des  reglements  d'appHcation  ou  des 
Regies  du  Barreau,  le  ou  la  Secretaire  doit 
nommer  au  moins  une  personne  pour  mener  une 
enquete  en  vue  d'etabhr  la  veracite  des  faits  avant 
de  lui  rendre  compte  des  resultats  de  1' enquete. 
Production  (3)  Sous  reserve  du  paragraphe  (11),  le  ou  la 
de  Secretaire  peut,  par  courrier  recommande  ou  sur 

documents  demande  signifiee  a  personne,  enjoindre  a  la 
personne  qui  fait  I'objet  de  I'enquete  conforme- 
ment  au  present  article  de  produire  ou  de  pro- 
duire  sous  serment  des  documents  relatifs  aux 
questions  examinees  qui  sont  en  sa  possession  ou 
sous  sa  responsabilite,  dans  le  delai  raisonnable 
prescrit. 
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Pouvoirs  de  (4)  L'enqueteur  ou  Tenquetrice  peut  inspecter 
Tenqueteur  les  affaires  du  ou  de  la  membre,  du  membre 
ou  etudiant  ou  de  la  membre  etudiante  qui  se 

Tenquetrice  rapportent  aux  questions  examinees  et  peut,  a 
cette  fin  et  sur  presentation  de  Tavis  de  nomina- 
tion, penetrer  dans  les  locaux  commerciaux  de 
cette  personne  entre  9  heures  et  17  heures.  Sous 
reserve  du  paragraphe  (1 1),  la  ou  le  membre  vise 
ou  la  personne  qui  agit  en  son  nom  produit  sans 
delai  tous  les  documents  pertinents,  y  compris 
ceux  qui  proviennent  des  dossiers-clients,  et 
fournit  les  explications  pertinentes  que 
Tenqueteur  ou  Tenquetrice  peut  lui  demander 
dans  des  limites  raisonnables.  L'enqueteur  ou 
I'enquetrice  peut  photocopier  tous  les  documents 
examines. 

Verification  (5)  a)  Le  ou  la  Secretaire  peut  demander  au 
ponctuelle  hasard  a  une  ou  plusieurs  personnes 

designees  de  verifier  les  livres  comp- 
tables  et  registres  d'une  ou  d'un 
membre  afin  d'etablir  si  ce  dernier 
observe  ou  a  observe  les  exigences  des 
reglements  en  la  matiere. 

b)  Sous  reserve  du  paragraphe  (7),  le  ou  la 
membre  produit  sans  delai  tous  les 
documents  vises  par  les  reglements  qui 
se  rapportent  a  Tenquete  mentionnee  a 
Talinea  a),  y  compris  ceux  provenant 
des  dossiers-clients,  et  qui  sont  neces- 
saires  a  la  comprehension  et  a  la  justifi- 
cation des  ecritures  comptables,  et 
fournit  les  explications  que  Tenqueteur 
ou  Tenquetrice  peut  lui  demander  dans 
des  limites  raisonnables  afin  de  com- 
prendre  la  nature  et  Teffet  des  docu- 
ments et  des  operations  y  figurant. 

c)  L'enquetrice  ou  l'enqueteur  vise  a 
Talinea  a)  peut  faire  des  copies  de  tous 
les  objets  et  pieces  examines  aux  termes 
de  Talinea  b). 

d)  La  liste  des  enquetes  et  des  verifications 
effectuees  conformement  au  present 
paragraphe  est  communiquee  tous  les 
mois  au  tresorier  ou  a  la  tresoriere. 
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Pertinence  (6)  Si  le  membre  s'oppose  a  la  production  de 
contestee  documents  ou  de  certains  types  de  documents  ou 
d'explications  exiges  en  vertu  du  paragraphe  (3), 
(4)  ou  (5)  parce  qu'ils  ne  se  rapportent  pas  aux 
questions  examinees,  le  ou  la  Secretaire  ou  le  ou 
la  membre  qui  fait  opposition  pent  demander  au 
president,  a  la  presidente,  au  vice-president  ou  a 
la  vice-presidente  du  Comite  de  discipline  de 
decider  s'ils  sont  pertinents.  Si  les  documents 
sont  demandes  en  vertu  du  paragraphe  (4)  ou  (5), 
ils  doivent  etre  scelles  sans  avoir  ete  examines  et 
confies  a  la  garde  d'une  ou  d'un  autre  membre 
qui  convienne  a  la  fois  au  ou  a  la  membre  qui  fait 
opposition  et  au  ou  a  la  Secretaire  ou,  sinon,  a 
celle  du  greffier  local  ou  de  la  greffiere  locale,  en 
attendant  que  la  demande  soit  presentee  au 
president,  a  la  presidente,  au  vice-president  ou  a 
la  vice-presidente  du  Comite  de  discipline. 
Recherche  (7)  a)  Le  president,  la  presidente,  le  vice- 
et  saisie  president  ou  la  vice-presidente  pent 

demander,  par  voie  de  requete,  a  un  ou 
une  juge  de  la  Cour  de  I'Ontario  (Divi- 
sion generale)  d'ordonner  soit  la  verifi- 
cation des  livres  comptables  et  registres 
du  ou  de  la  membre,  de  I'ancien  ou 
Tancienne  membre,  du  membre  etu- 
diant  ou  de  la  membre  etudiante,  soit  la 
saisie,  aupres  des  personnes  nommees 
dans  I'ordonnance,  des  dossiers  et 
autres  registres  appartenant  ou  relatif 
au  ou  a  la  membre  qui  se  rapportent  a  la 
conduite  visee  a  TaUnea  (i)  qui  suit,  s'il 
a  des  motifs  raisonnables  de  croire  que : 
(i)    d'une  part,  la  ou  le  membre  en 
question  a  contrevenu  a  la  Loi,  a 
un  reglement  d' application  ou  a 
une  regie  du  Barreau  ou  est 
coupable  d'inconduite  profession- 
nelle; 
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(ii)  d' autre  part,  soit  la  ou  le  membre 
refuse  d'acceder  a  une  demande  de 
production  de  documents  aux 
termes  du  paragraphe  (3),  ne  veut 
pas  y  acceder  ou  ne  s'y  est  pas 
conforme,  soit  la  situation  est 
urgente,  ou  bien  le  recours  aux 
procedures  visees  au  paragraphe 
(3)  ou  (4)  ou  (5)  serait  inutile. 

b)  La  ou  le  membre  qui  fait  Tobjet  de 
I'enquete  est  avise  de  la  requete  men- 
tionnee  a  Talinea  a),  a  moins  que 
I'urgence  de  la  situation  ou  d'autres 
motifs  imperieux  ne  justifient  une 
requete  sans  preavis. 

c)  Si  la  requete  presentee  aux  termes  de 
Talinea  a)  porte  sur  la  conduite  d'un 
membre  etudiant  ou  d'une  membre 
etudiante,  Tordonnance  pent  viser  les 
livres,  comptes,  dossiers  et  autres 
registres  de  la  personne  en  question  ou 
du  cabinet  dans  lequel  elle  fait  son  stage 
en  droit. 

d)  L '  auteur e  ou  1 '  auteur  de  la  requete  visee 
a  Talinea  a)  y  declare  sous  serment : 

(i)  ce  qui  le  fonde  a  croire  a  Tapplica- 
tion  du  sous-alinea  a)  (i); 

(ii)  ce  qui  le  fonde  a  croire  que  la  saisie 
fournira  les  preuves  se  rapportant 
aux  questions  mentionnees  au 
sous-alinea  (i),  si  la  requete  a  pour 
objet  d'obtenir  une  ordonnance  de 
saisie; 

(iii)  s'il  s'agit  d'une  requete  sans  prea- 
vis conformement  a  Talinea  (b),  ce 
qui  le  porte  a  croire  que  Turgence 
de  la  situation  ou  d' autres  motifs 
imperieux  la  justifient. 
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Personne 
non  con- 
traignable 


Production 
des  docu- 
ments a 
r  audience 

Incrimina- 
tion 


e)  Le  tribunal  qui  rend  Tordonnance  aux 
termes  de  Talinea  a)  pent : 

(i)  designer  la  personne  chargee  de  la 
verification,  Tenquete  ou  la  saisie 
ou  I'autoriser,  avec  Taide  des 
policiers  qu'elle  demande,  a  pene- 
trer  et  a  perquisitionner,  en  ayant 
recours  au  besoin  a  la  force,  dans 
les  locaux  designes; 

(ii)  designer  Timmeuble,  le  logement, 
le  lieu  ou  I'emplacement  ou 
Tenquete  ou  la  saisie  aura  lieu; 

(iii)  preciser  les  heures  durant 
lesquelles  la  perquisition  aura  lieu; 
en  Tabsence  de  toute  indication, 
celle-ci  est  autorisee  du  lever  au 
coucher  du  soleil; 

(iv)  donner  les  directives  necessaires  a 
la  verification  ou  la  saisie,  ainsi 
qu'a  la  protection  des  interets  des 
tiers. 

f)  Les  dispositions  de  Tarticle  (11) 
s'appliquent  aux  objets,  pieces  et  docu- 
ments examines  et  saisis  aux  termes  du 
present  article. 

(8)  La  personne  dont  la  conduite  est  examinee 
par  le  jury  d'audience  disciplinaire  est  habile  a 
temoigner  lors  de  T audience,  mais  n'est  pas 
contraignable.  Les  explications  qu'elle  fournit 
aux  termes  du  paragraphe  (4)  ou  (5)  ne  sont  pas 
admissibles  en  preuve  devant  le  jury. 

(9)  Le  jury  d' audience  disciplinaire  pent  ordon- 
ner  a  la  personne  dont  il  examine  la  conduite  de 
produire  tous  les  dossiers  et  registres  en  sa 
possession  ou  sous  sa  responsabilite  qui  se  rap- 
portent  aux  faits  allegues. 

(10)  a)    La  personne  dont  la  conduite  fait 

I'objet  d'une  enquete  n'est  pas 
exemptee  de  produire  les  documents 
vises  au  paragraphe  (3),  (4),  (5)  ou  (9) 
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ou  de  fournir  les  explications  exigees  au 
paragraphe  (4)  ou  (5)  parce  qu'ils  pour- 
raient  tendre  a  rincriminer,  a  etablir  sa 
responsabilite  dans  une  procedure  civile 
ou  a  Texposer  a  un  proces  ou  une  peine 
quelconque.  Les  explications  exigees  ou 
la  preuve  qui  en  decoule  : 

i)  ne  sont  pas  communiquees  a 
d'autres  autorites  publiques; 

ii)  ne  peuvent  etre  ni  invoquees,  ni 
recevables  en  preuve  contre  elle 
dans  une  instruction  ou  une  proce- 
dure exercee  contre  elle  par  la 
suite,  y  compris  les  enquetes  et 
audiences  disciplinaires  qui  por- 
tent sur  sa  capacite  d'exercer  le 
droit. 

b)  Les  temoins  qui  comparaissent  devant 
le  jury  d' audience  disciplinaire  sont 
reputes  s'etre  opposes  a  une  question 
parce  que  la  reponse  pourrait  tendre  a 
les  incriminer,  a  etablir  leur  responsa- 
bilite dans  une  procedure  civile  ou  a  les 
exposer  a  un  proces  ou  a  une  peine 
quelconque.  Les  reponses  donnees  lors 
de  r  audience  disciplinaire  ne  peuvent 
etre  ni  invoquees,  ni  recevables  en 
preuve  contre  eux  dans  une  instruction 
ou  une  procedure  exercee  contre  eux 
par  la  suite,  sauf  dans  le  cas  d*une 
pour  suite  pour  par  jure  ou  temoignage 
contradictoire. 

Privilege         (H)  a)    Si  la  personne  qui  est  tenue  de  produire 

des  documents  en  vertu  du  paragraphe 
(3),  (4),  (5)  ou  (9)  ou  dont  des  docu- 
ments sont  saisis  aux  termes  du  para- 
graphe (6),  s'y  oppose  parce  qu'il  s'agit 
de  documents  privilegies,  ces  docu- 
ments doivent  etre  scelles  sans  avoir  ete 
examines  et  confies  a  la  garde  d'une  ou 
d'un  membre  qui  convienne  a  la  fois  a  la 
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personne  dont  la  conduite  fait  Tobjet 
d'une  enquete  ou  d'une  audience  disci- 
plinaire,  selon  le  cas,  et  au  ou  a  la 
Secretaire,  ou  sinon,  a  celle  du  greffier 
local  ou  de  la  greffiere  locale  de  la  Cour 
de  r  Ontario  (Division  generale)  a 
Toronto. 

b)  Si  des  documents  sont  scelles  aux 
termes  de  Talinea  a),  le  ou  la  membre 
fournit  au  ou  a  la  Secretaire  les  nom, 
adresse  et  numero  de  telephone  du 
client  ou  de  la  cliente,  ou  de  Tancien 
client  ou  de  Tancienne  cliente  pour  le 
compte  de  qui  le  privilege  est  invoque. 

c)  Le  ou  la  Secretaire  avise  sans  delai  le 
client  ou  la  cliente,  ou  Tancien  client  ou 
I'ancienne  cliente  que  les  documents  en 
question  peuvent  servir  a  Tenquete  ou  a 
r audience,  selon  le  cas,  que  le  client  ou 
la  cliente  a  le  droit  de  les  examiner  et 
doit  consentir  a  ce  que  ces  documents 
soient  utilises,  sous  une  forme  revisee 
ou  non,  dans  Taction  disciplinaire. 

d)  Des  qu'il  en  avise  la  personne  dont  la 
conduite  fait  Tobjet  de  T  enquete  ou  de 
Taudience  disciplinaire,  selon  le  cas, 
ainsi  que  le  client  ou  la  cliente,  ou 
Tancien  client  ou  Tancienne  cliente 
pour  le  compte  de  qui  le  privilege  est 
invoque,  le  ou  la  Secretaire  pent  deman- 
der,  par  voie  de  requete,  a  un  ou  une 
juge  de  la  Cour  de  T  Ontario  (Division 
generale)  d' examiner  les  documents 
privilegies  et  d'etablir  le  bien-fonde  du 
privilege. 

e)  La  personne  a  laquelle  a  ete  confiee  la 
garde  des  documents  scelles  aux  termes 
de  Talinea  a)  les  retourne,  a  moins  que 
le  ou  la  Secretaire  ne  lui  remette  dans  un 
delai  de  trente  jours  : 
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i)  le  consentement  ecrit  du  client  ou 
de  la  client e,  ou  de  Tancien  client 
ou  de  Tancienne  client e  permettant 
de  divulguer  les  documents  au 
Barreau; 

ii)  r  ordonnance  rendue  aux  termes  de 
Talinea  d)  indiquant  que  les  docu- 
ments ne  sont  pas  privilegies; 

iii)  Tordonnance  de  la  Cour  de 
rOntario  (Division  generale) 
visant  a  proroger  le  delai  imparti, 
si  le  client  ou  la  client e,  ou  Tancien 
client  ou  Tancienne  client e  est 
introuvable. 

f)  La  divulgation,  dans  une  action  disci- 
plinaire,  de  documents  autrement  privi- 
legies ou  de  communications  autrement 
protegees  ne  frappe  pas  de  nullite  le 
privilege  a  d'autres  egards,  pas  plus 
qu'elle  ne  constitue  une  renonciation  au 
privilege. 

g)  Le  jury  d' audience  disciplinaire  pent 
tenir  une  partie  de  T  audience  a  huis  clos 
en  vue  de  proteger  le  caractere  confi- 
dentiel  des  documents  privilegies  ou  des 
communications  protegees. 

Caractere  (12)  a)  Le  Barreau,  ses  conseillers  et  con- 
confidentiel  seilleres  et  ses  dirigeants  et  dirigeantes, 

ses  mandataires,  ainsi  que  ses  represen- 
tants  et  represent  antes  ont  T  obligation 
de  proteger  le  caractere  confidentiel  des 
affaires  de  leur  clientele  qui  sont 
divulguees  au  Barreau  aux  termes  de  la 
Loi,  de  ses  reglements  d*  application  et 
des  Regies  du  Barreau,  sauf  dans  la 
mesure  ou  cette  divulgation  est  neces- 
saire  a  Tapplication  de  la  Loi,  des 
reglements  et  des  Regies  ou  est  autorisee 
par  Talinea  b). 
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Divulgation  b)    Sous  reserve  des  alineas  (10)  a)  et  (1  l)f), 

aux  autorites  le  president,  la  presidente,  le  vice-presi- 

publiques  dent  ou  la  vice-presidente  du  Comite  de 

discipline  peut,  par  requete,  demander 
a  un  ou  une  juge  de  la  Cour  de  TOntario 
(Division  generale)  de  Tautoriser,  par 
ordonnance,  a  divulguer  aux  autorites 
publiques  indiquees  la  preuve  obtenue 
par  le  Barreau  dans  le  cadre  de 
Tenquete  ou  T  audience. 

c)  En  cas  de  requete  presentee  en  vertu  de 
Talinea  b),  c'est  au  president,  a  la 
presidente,  au  vice-president  ou  a  la 
vice-presidente  du  Comite  de  discipline 
qu*il  incombe  de  prouver,  selon  la  pre- 
ponderance des  probabilites,  que  la 
divulgation  de  la  preuve  est  necessaire  a 
r administration  de  la  justice. 

d)  La  personne  dont  les  interets  seraient 
touches  par  T  ordonnance  doit  etre  avi- 
see  de  la  requete  visee  a  Talinea  b),  a 
moins  que  le  requerant  ou  la  requerante 
ne  demontre  que  I'urgence  de  la  situa- 
tion ou  d'autres  motifs  imperieux  justi- 
fient  une  requete  sans  preavis. 

e)  L' ordonnance  r endue  aux  termes  de 
Talinea  b)  est  sans  appel. 

f)  Malgre  les  alineas  (10)  a)  ou  (12)  a)  a 
(12)  e),  le  president,  la  presidente,  le 
vice-president  ou  la  vice-presidente  du 
Comite  de  discipline  peut  divulguer  des 
renseignements  aux  autorites  publiques 
indiquees  si  toutes  les  personnes 
touchees  par  T  ordonnance  y  consentent 
par  ecrit. 
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X    LA  PROCEDURE DES  PLAINTES 

Le  Comite  a  revu  les  trois  rapports  presentes  par  le  Comite 
Callwood. 

Le  Comite  est  d'avis  qu'il  faut  etoffer  certaines  recomman- 
dations  des  premier  et  troisieme  rapports  avant  de  les  mettre  en 
oeuvre  et  que  le  personnel  du  Barreau  devrait  pouvoir  s'en 
charger.  Aucune  modification  des  textes  legislatifs  et  des  Regies 
du  Barreau  n'est  necessaire. 
L  'exercice  imparfait 

Le  Comite  s'est  particulierement  interesse  au  deuxieme 
rapport  du  Comite  special  sur  la  procedure  des  plaintes  et  aux 
recommandations  visant  a  ameliorer  le  traitement  des  plaintes 
reliees  a  Texercice  imparfait. 

Le  Comite  a  aborde  la  question  sous  deux  angles  differents  : 

i)  la  definition  ou  les  caracteristiques  de  Texercice 
imparfait; 

ii)  la  recherche  des  modalites  qui  favoriseraient  le  plus 
possible  les  recours  et  mesures  de  redressement  envi- 
sages par  le  Comite  Callwood. 

A.   La  definition  de  I'exercice  imparfait 

Le  Comite  a  cherche  a  savoir  si  Texercice  imparfait 
devrait  etre  formellement  defini  dans  la  Loi  de  Tune  des 
deux  fagons  suivantes  :  une  forme  d'inconduite  profession- 
nelle  ou  un  type  distinct  de  conduite  impropre,  a  distinguer 
de  rinconduite  professionnelle  (manquement  profession- 
nel)  et  de  la  conduite  indigne.  Apres  avoir  reflechi  longue- 
ment  a  la  question,  le  Comite  a  rejete  la  deuxieme  possibiHte 
et  a  conclu  qu'on  devrait  reprendre  la  troisieme  recomman- 
dation  du  Comite  Callwood  et  n'y  apporter  que  de  legeres 
modifications.  Le  Conseil  devrait  cependant  remarquer  que 
le  Comite  s'est  prononce  contre  Tinsertion  d'une  definition 
dans  la  Loi,  conformement  a  I'optique  choisie  pour  rincon- 
duite professionnelle  et  la  conduite  indigne.  Le  Comite  a 
decide  qu'il  fallait  considerer  Texercice  imparfait  comme 
une  forme  d'inconduite  professionnelle,  un  seul  cas  de 
prestation  de  services  inferieure  aux  normes  prescrites  pour 
les  services  juridiques;  il  recommande,  par  consequent,  de 
modifier  comme  suit  la  Regie  2  et  les  commentaires : 
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Inconduite  professionnelle 
Commentaire  9 

La  faute  lourde  dans  une  affaire  particuliere,  la  negligence  ou  les 
erreurs  repetees,  rexercice  imparfait,  a  plusieurs  reprises  ou  a 
une  seule  reprise,  auquel  il  n'a  pas  ete  remedie  par  d'autres 
moyens  peuvent  constituer  une  forme  d'inconduite  profession- 
nelle. 

Consequences  de  I 'incompetence 
Commentaire  10 

La  presente  regie  ne  vise  pas  la  perfection.  Bien  qu'elle  puisse 
donner  lieu  a  une  action  en  dommages-interets  pour  cause  de 
negligence,  Terreur  ne  constitue  pas  forcement  un  manquement 
a  la  regie.  De  meme,  on  pent  etablir  qu'il  y  a  eu  manquement  a  la 
regie,  abstraction  faite  de  toute  responsabilite  delictuelle.  Si  la 
negligence  et  le  manquement  sont  tous  les  deux  prouves,  la 
premiere  pent  donner  naissance  a  une  action  en  dommages-inte- 
rets et  le  second  peut  entrainer  de  nouvelles  sanctions  pour  cause 
d'inconduite  professionnelle. 
B.    La  procedure 

Apres  avoir  examine  la  proposition  du  Comite  Callwood, 
ainsi  que  diver ses  solutions  de  rechange,  le  Comite  recommande, 
au  terme  de  longues  discussions,  T adoption  du  modele  suivant, 
qui  a  Tavantage  de  simplifier  la  procedure  sans  pour  autant  se 
passer  des  recours  (appel)  envisages  par  le  Comite  Callwood. 

1 .  Le  Barreau  designera  un  commissaire  ou  une  commis- 
saire  au  reglement  des  plaintes,  personne  independante 
chargee  d'etudier  les  cas  ou  Tune  des  deux  parties,  soit 
le  plaignant  ou  la  plaignante,  soit  Tavocat  ou  Tavocate 
n'est  pas  d' accord  avec  le  reglement  propose.  Les 
decisions  du  commissaire  ou  de  la  commissaire  auront 
force  executoire  dans  la  mesure  ou  Tavocate  ou 
Tavocat  s*y  sera  conforme. 

2.  En  cas  d*inobservation  de  la  part  de  Tavocat  ou 
Tavocate,  Taffaire  sera  portee  devant  le  Comite  d'au- 
torisation  des  plaintes  disciplinaires,  dont  I'examen 
portera  sur  les  faits  allegues  et  non  sur  Tinobservation 
de  Tavocat  ou  I'avocate.  A  ce  stade,  on  envisage  de  ne 
confier  ces  affaires  qu'a  une  seule  personne  ay  ant 
qualite  de  conseiller  ou  conseillere. 
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3 .  Cette  procedure  sera  mise  a  Tessai  pendant  deux  ans  et, 
a  r  expiration  de  ce  delai,  sera  evaluee  en  fonction  de 
son  efficacite  globale. 

4.  Le  Barreau  nommera  le  commissaire  ou  la  commissaire 
sur  la  recommandation  d'un  comite  de  selection  com- 
prenant  une  conseillere  ou  un  conseiller  etranger  a  la 
profession,  le  tresorier  ou  la  tresoriere  (ou  la  personne 
le  rempla?ant),  le  procureur  general  ou  de  la  pro- 
cureure  generale  de  T  Ontario  (ou  la  personne  le 
rempla^ant)  et  TOmbudsman  (ou  de  la  personne  le 
remplagant).  La  recommandation  de  ce  comite  est  prise 
au  vote  major  it  aire  et  non  a  Tunanimite. 

5 .  Le  mandat  initial  du  commissaire  ou  de  la  commissaire 
sera  de  deux  ans,  comme  la  duree  du  projet-pilote,  puis 
de  trois  ans,  si  la  procedure  est  maintenue.  Le  Comite 
ne  pense  pas  qu'il  soit  necessaire  d'interdire  le  renou- 
vellement  du  mandat  du  commissaire  ou  de  la  commis- 
saire, mais  recommande  de  I'eviter  de  fagon  generale. 

6.  Le  commissaire  ou  la  commissaire  n'est  pas  forcement 
membre  de  la  profession,  mais  ne  doit  pas  etre  con- 
seiller ou  conseillere. 

7.  Le  mandat  du  ou  de  la  commissaire  au  reglement  des 
plaintes  reprendra  les  fonctions  actuelles  des  commis- 
saires  a  Texamen  des  plaintes,  ces  conseillers  et  con- 
seilleres  qui  sont  etrangers  a  la  profession. 

COMMENTAIRES 

En  bref,  le  Comite  recommande  T adoption  d'une  seule 
procedure  non  executoire  qui  permettrait  de  regler  efficacement 
et  promptement  des  differends  nombreux  et  varies. 

La  nature  non  executoire  de  la  procedure  evite  d' avoir  a 
adopter  de  nouvelles  dispositions  legislatives,  qui  tomberaient 
vraisemblablement  sous  le  coup  de  la  Loi  sur  Fexercice  des 
competences  legates.  Le  Comite  a  estime  que,  dans  bien  des  cas, 
il  ne  serait  pas  necessaire  de  tenir  une  audience  officielle,  qui  ne 
ferait  que  retarder  la  resolution  rapide  des  plaintes.  D'apres  le 
modele  propose,  le  commissaire  ou  la  commissaire  pent  regler  le 
differend  de  la  fa^on  la  plus  judicieuse  possible,  que  cela 
implique  ou  non  de  rencontrer  les  deux  parties  ensemble  ou 
separement  ou  de  trouver  une  autre  forme  de  reglement. 
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Les  modifications  a  apporter  a  la  Regie  2  devraient  per- 
mettre  au  commissaire  ou  a  la  commissaire  de  renvoyer  directe- 
ment  les  cas  d'inobservation  au  Comite  d'autorisation  des 
plaintes  disciplinaires,  conscient  que  ce  dernier  a  les  pouvoirs 
necessaires  pour  recommander  des  sanctions  disciplinaires  en  cas 
d'exercice  de  la  profession  defectueux.  Le  fait  de  limiter  le  jury 
d'audience  disciplinaire  a  une  seule  personne,  comme  cela  est 
propose,  devrait  aussi  accelerer  le  traitement  des  plaintes,  sans 
trop  taxer  Thoraire  des  conseillers  et  des  conseilleres. 

Le  Comite  a  egalement  fait  valoir  que  la  commissaire  ou  le 
commissaire  doit  etre  investi  des  pouvoirs  necessaires,  et 
posseder,  tant  aux  yeux  du  public  qu'a  ceux  de  la  profession 
juridique,  la  credibilite  et  Timpartialite  indispensables  a  ses 
fonctions.  C'est  la  raison  pour  laquelle  le  Comite  preconise  la 
formation  d'un  comite  de  selection  compose  des  personnes 
susmentionnees.  Sa  recommandation  prevoit  une  participation 
importante  du  public,  tout  en  laissant  au  Barreau  le  dernier  mot : 
le  choix  de  la  personne  en  question. 

En  conclusion,  le  Comite  a  estime  que  le  commissaire  ou  la 
commissaire  devrait  exercer  les  fonctions  que  remplissent  pre- 
sentement  les  commissaires  a  Texamen  des  plaintes,  ces  con- 
seillers et  conseilleres  qui  ne  sont  pas  membres  de  la  profession. 
Bien  que  le  Comite  admette  les  avantages  que  presente  la 
procedure  d'examen  des  plaintes  qui  existe  actuellement,  la 
creation  d'un  mecanisme  prevoyant  des  voies  differentes  selon  la 
partie  qui  est  en  desaccord  avec  la  decision  rendue  a  souleve  des 
questions.  Cette  procedure  risquerait  de  donner  des  resultats 
contradictoires,  sans  compter  le  retard  qu'entrainerait  le  passage 
d'une  voie  a  Tautre.  Le  Comite  estime  qu'en  sa  qualite  d'arbitre 
independant,  le  commissaire  ou  la  commissaire  aura  suffisam- 
ment  de  credibilite  pour  pouvoir  tr alter  efficacement  avec  les 
parties  mecontentes,  qu'il  s'agisse  des  membres  du  public  ou  des 
membres  de  la  profession. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


June  21st,  1991 

James  M.  Spence  was  elected  by  acclamation  as  Treasurer 
for  the  coming  year. 

In  his  comments  following  his  election  the  Treasurer 
commented  that  during  the  past  year,  the  Law  Society  has 
introduced  major  reforms  to  its  discipline,  complaints  and 
competency  procedures  and  has  adopted  recommendations  to 
improve  opportunities  for  women  and  minorities  in  the  legal 
profession.  **We  are  actively  engaged  in  a  continuing  program  of 
responsible  reform",  Mr.  Spence  said.  **I  am  honoured  and 
pleased  to  be  given  the  opportunity  to  undertake  these  responsi- 
bilities in  the  coming  year." 

Mr.  Spence  is  a  partner  in  the  Toronto  law  firm  of  Tory, 
Tory,  DesLauriers  &  Binnington  and  a  director  of  a  number  of 
business  companies  and  legal,  educational  and  cultural  institu- 
tions and  organizations.  He  was  called  to  the  Bar  of  Ontario  in 
1968. 

LAW  SOCIETY  MEDAL 

Convocation  awarded  the  Law  Society  Medal  to  John 
Joseph  Broderick,  Q.C.,  (Niagara  Falls),  A.  Rendall  Dick, 
Q.C.,  (Thornhill),  John  Patrick  Nelligan,  (Ottawa),  Albert 
Abraham  Strauss,  Q.C.,  (Toronto)  and  Janet  Myra  Wilson, 
(Toronto). 

The  Medal  was  first  struck  in  1985  as  an  honour  to  be 
awarded  by  the  Law  Society  to  members  who  have  made  a 
significant  contribution  to  the  profession.  It  is  given  to  those 
who  perform  the  ordinary  tasks  of  a  lawyer  but  with  such 
dihgence  or  effectiveness  or  so  much  to  the  benefit  of  the 
profession  as  a  whole  that  they  are  deserving  of  recognition.  The 
award  is  made  for  outstanding  service  whether  in  the  area  of 
practice  or  in  the  academic  sphere  or  in  some  other  professional 
duties  over  a  long  term  or  for  a  single  outstanding  act  of  service. 
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FINANCE  AND  ADMINISTRATION 

•  Annual  Fees— Payment  by  Instalments 

Convocation  approved  a  recommendation  of  the  Finance 
and  Administration  Committee  that  commencing  with  the 
1992-1993  fiscal  year,  members  be  permitted  to  pay  their  annual 
fees  as  well  as  their  insurance  levy  by  instalments.  This  is  a 
further  step  to  assist  members  who  find  payment  of  the  fee  in  one 
payment  a  burden. 

The  Society  proposes  to  estabHsh  a  unified  bilUng.  This 
would  be  a  single  billing  statement  covering  both  annual  fees  and 
Errors  and  Omissions  Insurance  Levy.  Billings  would  be  sent 
four  times  per  year  alternating  between  the  two  instalments  for 
Errors  and  Omissions  (which  currently  exist)  and  two  instal- 
ments for  the  annual  fee.  Each  bilhng  would  pick  up  any 
outstanding  balances  and  carry  them  forward. 

Since  billings  will  be  sent  more  frequently,  Section  36  of  the 
Law  Society  Act  will  be  amended  to  allow  shortening  the 
payment  schedule.  Currently,  members  have  up  to  five  months 
from  due  date  before  suspensions  take  effect.  Once  the  Act  has 
been  amended  members  will  be  allowed  thirty  days  from  due  date 
to  pay.  This  would  allow  a  period  of  ninety  days  before  sus- 
pension for  any  unpaid  instalments  takes  place  as  illustrated  by 
the  following  example: 

September  1st    biUing  sent  out  due  October  1 
October  1st       billing  due  (thirty  days  elapsed) 
November  1st     reminder  notice  sent  and  members  names 

submitted  to  Finance  Committee  (sixty 

days  elapsed) 

November  30th  Hst  of  those  to  be  suspended  goes  to  Con- 
vocation (ninety  days  elapsed  since  biUing 
date) 

In  summary,  this  procedure  will  allow  for  four  notices,  four 
due  dates  and  four  suspensions  over  the  year  as  is  outlined  in  the 
following  table. 
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SUSPENSION  BY 

DATE  NOTICE  MAILED       PAYMENT  DUE  CONVOCATION 

June  1  Errors  &  Omissions 

July  1  Errors  &  Omissions 

Sept.  1  Annual  Fee 

September  Errors  &  Omissions 

Oct.  1  Annual  Fee 

November  Annual  Fee 

Dec.  1  Errors  &  Omissions 

Jan.  1  Errors  &  Omissions 

February  Errors  &  Omissions 

Mar.  1  Annual  Fee 

April  1  Annual  Fee 

May  Annual  Fee 


LEGAL  AID 

•  Civil  Tariff 

Convocation  approved  a  series  of  recommendations  aimed 
at  restructuring  the  civil  tariff  as  it  relates  to  the  practice  of 
family  law.  The  recommendations  approved  by  Convocation 
are: 

(a)  a  specific  section  be  created  in  the  tariff  to  deal  with 
family  law  as  family  law  now  accounts  for  more  than 
80%  of  the  Plan's  current  civil  case  load  (excluding 
immigration  and  refugee  matters); 

(b)  maximums  in  the  tariff  be  retained  but  adapted  to  the 
current  practice  of  family  law  and  be  premised  on  a 
broader  definition  of  the  average  case; 

(c)  that  maximums  on  court  attendances  be  removed 
because  due  to  the  pressure  on  the  courts,  attendances 
extend  past  the  maximums; 

(d)  that  the  tariff  continue  to  make  provision  for  discre- 
tionary fees  but  that  the  maximums  be  increased  to  a 
level  sufficient  to  provide  security  of  payment  for 
necessary  services  in  all  but  the  most  unusual  cases; 

(e)  that  the  block  fees  of  the  tariff  not  be  extended  to  any 
services  in  which  the  amount  of  work  required  is  not 
standardized  and  predictable  and  that  the  block  fees  be 
retained  for  the  matters  currently  covered  by  block  fees 
in  the  tariff,  being  uncontested  divorces,  uncontested 
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adoption  applications,  appeals  from  the  refusal  of  a 
change  of  name  application,  consolidation  orders, 
creditors  relief  agreements  and  proceedings  in  the 
Small  Claims  Court; 

(f)  that  the  tariff  for  family  law  be  based  on  time/issue 
allotments  determined  by  the  matters  in  issue  between 
the  parties.  This  structure  would  recognize  that  the 
amount  of  time  required  to  properly  assist  a  cHent  in  a 
family  matter  depends  less  on  the  number  of  motions 
or  stage  of  litigation  that  the  matter  reaches  than  it  does 
on  the  number  and  nature  of  the  matters  in  dispute; 

(g)  that  every  family  law  matter  be  allowed  a  maximum  of 
fifteen  hours  for  all  services  up  to  the  end  of  the  first 
pre-trial  hearing; 

(h)  that  an  additional  maximum  of  twenty  hours  be 
allowed  for  all  services  up  to  the  end  of  the  first 
pre-trial  hearing,  for  all  matters  in  which  custody 
and/or  access  are  at  issue  between  the  parties; 

(i)  that  an  additional  fifteen  hours  be  allowed  as  a  maxi- 
mum for  cases  in  which  spousal  or  child  support  is 
at  issue; 

(j)  that  an  additional  allotment  of  up  to  ten  hours  should 
be  provided  for  cases  in  which  the  possession,  owner- 
ship, entitlement,  identification  and  calculation  of  net 
family  property  and  equalization  payment  is  in  issue; 

(k)  that  an  additional  maximum  of  five  hours  is  required  if 
a  restraining  order  is  sought  or  is  in  issue; 

(1)  that  if  the  pre-trial  hearing  fails  to  resolve  the  matters  at 
issue  between  the  parties,  the  maximums  currently 
provided  by  the  tariff  for  preparation  for  trial  should 
be  allowed; 

(m)  that  child  protection  cases  (where  the  parties  are 
engaged  in  litigation  with  a  Children's  Aid  Society)  be 
placed  in  a  special  section  of  the  tariff  in  which  all 
services  up  to  and  including  the  first  pre-trial  hearing 
are  paid  hourly  and  given  a  maximum  of  fifteen  hours; 

(n)  that  if  a  contested  temporary  care  and  custody  motion 
is  required,  an  additional  maximum  of  ten  hours  is 
recommended  for  the  preparation  for  and  attendance 
on  each  such  motion; 


196 


(o)  that  an  additional  five  hours  be  allowed  in  more  serious 
cases,  where  the  Children's  Aid  Society  is  seeking  an 
order  for  Society  supervision  or  wardship; 

(p)  that  an  additional  fifteen  hours  be  provided  for  all 
services  up  to  and  including  the  first  pre-trial  hearing 
where  the  Children's  Aid  Society  is  seeking  an  order  for 
Crown  wardship; 

(q)  that  the  higher  block  fee  of  $600.00  be  eliminated  for 
uncontested  divorces  in  view  of  the  pro  forma  nature  of 
a  divorce  and  the  elimination  of  the  need  for  a  court 
attendance.  The  Sub-Committee  beheves  that  the  cur- 
rent fee  is  no  longer  warranted  and  recommends  that  it 
be  reduced  from  $500.00  to  $400.00  at  the  basic  rate; 

(r)  that  the  civil  tariff  contain  a  provision  providing  for 
payment  of  fees  for  travel  where  a  soHcitor  necessarily 
travels  to  interview  a  cHent  or  witness; 

(s)  that  the  civil  tariff  be  amended  to  provide  for  man- 
dated payment  of  fees  for  travel  time  to  adjournments; 

(t)  that  the  minimum  distance  travelled  before  fees  for 
travel  time  are  payable  would  be  reduced  from  more 
than  twenty-five  kilometers  to  more  than  ten  kilome- 
ters one  way  from  the  solicitor's  office; 

(u)  that  solicitors  be  allowed  to  bill  for  the  preparation  of 
their  accounts  within  the  maximums  recommended 
above; 

(v)  that  the  maximum  be  increased  to  five  hours  for  this 
item; 

(w)  that  every  effort  be  made  to  persuade  the  funders  of  the 
Plan  to  significantly  increase  the  basic  rate. 

The  amendments  proposed  in  this  report  will  encourage 
lawyers  to  resume  and  to  continue  accepting  Legal  Aid  certifi- 
cates for  family  law  cHents.  BilHng,  reporting,  authorization  and 
disbursement  requirements  will  all  be  made  less  onerous  and 
should  have  the  effect  of  increasing  the  ease  of  access  of  legally 
aided  family  law  clients  to  the  justice  system. 
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PROFESSIONAL  CONDUCT 

•  Interest— Mixed  Trust  Accounts 

When  a  lawyer  receives  money  in  trust  from  a  client  it  is 
customarily  deposited  into  the  lawyer's  mixed  trust  bank 
account  unless  the  client  directs  the  lawyer  in  writing  to  put  it  into 
a  special  interest  bearing  account.  The  interest  in  the  lawyer's 
regular  mixed  trust  bank  account  is  paid  to  the  Law  Foundation 
of  Ontario  as  required  by  law.  Most  chents  seem  to  be  aware  that 
they  will  not  receive  the  benefit  of  the  interest  on  trust  money 
unless  it  is  deposited  into  a  special  interest  bearing  account.  Most 
lawyers  are  careful  to  let  cHents  know  about  this.  Convocation 
has  accepted  the  Professional  Conduct  Committee's  recommen- 
dation that  an  information  item  giving  direction  to  lawyers  in 
this  area  be  prepared  for  the  Proceedings  of  Convocation  later  in 
the  year  to  assist  them  in  understanding  the  duties  they  are  under 
in  this  regard.  It  was  not  thought  necessary  to  create  a  Rule  of 
Professional  Conduct  to  address  this  issue. 

•  Assigning  of  Accounts  Receivable 

A  number  of  years  ago  the  Professional  Conduct  Commit- 
tee approved  the  practice  of  law  firms  assigning  in  general  form 
their  accounts  receivable  to  a  bank.  This  is  done  in  such  a  way  as 
to  protect  the  identity  of  cHents. 

A  law  firm  has  asked  if  it  could  assign  **  absolutely  and 
without  condition,  a  particular  account  receivable  or  series  of 
accounts  receivable  for  a  particular  client  at  a  discounted  rate". 

The  Committee  could  see  no  breach  of  the  Rules  of 
Professional  Conduct  were  there  to  be  such  an  assignment  and 
Convocation  agreed. 

•  Network  or  loose  association  of  lawyers 
practising  in  the  environmental  field— 
request  for  advice 

A  lawyer  has  sent  in  a  proposal  for  the  operation  of  an 
association  or  network  of  lawyers  practising  in  the  environmen- 
tal field.  The  lawyer,  in  concert  with  a  lawyer  in  Toronto  working 
in  the  same  field,  proposes  to  set  up  a  network  of  lawyers 
throughout  the  Province  practising  environmental  law.  They 
wish  to  advertise  under  the  name  ^^Environmental  Law 
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Network".  In  the  alternative,  they  have  asked  if  in  their 
letterhead  or  advertising  they  may  properly  indicate  that  they  are 
part  of  a  group  of  lawyers  ** working  together  in  an  environmen- 
tal law  network". 

Convocation  adopted  the  opinion  of  the  Professional 
Conduct  Committee  that  the  proposal  in  its  present  form 
offended  paragraph  8  of  Rule  12  because  there  was  an  inference 
that  the  members  of  the  network  are  specialists  in  environmental 
law  when  such  is  not  the  case.  It  was  noted  that  a  sub-committee 
of  the  Certification  Board  was  working  on  a  designation  that  will 
be  available  in  the  near  future  for  those  seeking  to  be  certified  as 
specialists  in  this  area.  No  such  speciaHsts  have  yet  been  certified. 

Convocation  observed  that  there  are  alternatives  open  to  the 
lawyers. 

Paragraph  8(a)  and  8(b)  of  Rule  12  reads  as  follows: 
8. (a)  The  lawyer  may  indicate  that  the  lawyer  is  a  speciahst 
in  a  particular  area  of  the  law  only  if  the  lawyer  has 
been  so  certified  by  the  Law  Society.  The  lawyer  may 
state  that  the  lawyer's  practice  is  restricted  to  a 
particular  area  or  areas  of  the  law  or  may  indicate  that 
the  lawyer  practices  in  a  certain  area  or  areas  of  the 
law  if  such  is  the  case  but  may  not  indicate  that  the 
lawyer  has  a  preferred  area  or  areas  of  practice.  The 
lawyer  may  indicate  that  the  lawyer  is  in  general 
practice  if  such  is  the  case. 

(b)  A  firm  of  lawyers  may: 

(i)  indicate  under  its  firm  name  that  it  is  in  general 
practice  or  that  it  practises  in  certain  areas  of  the  law 
or  that  it  has  a  restricted  practice; 

(ii)  indicate  the  area  or  areas  of  law  in  which  particular 
members  practise  or  to  which  they  restrict  their 
practice. 

The  Professional  Conduct  Committee  will  be  revisiting  the 
question  of  **steering"  dealt  with  in  Rule  12  (see  paragraph  7)  in 
the  near  future  as  part  of  an  overall  review  of  advertising  and  the 
access  to  legal  services. 
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•  Advertising— Real  Estate  Brochure 

A  law  firm  asked  if  it  could  advertise  in  a  guide  being  put  out 
by  a  real  estate  firm.  Three  other  area  firms  would  also  be  given 
an  opportunity  to  advertise.  The  Committee  was  of  the  opinion 
that  advertising  in  the  guide  would  result  in  steering  to  the  law 
firms  that  were  advertising.  Moreover,  some  of  the  wording  in 
the  draft  guide  was  offensive.  For  example,  *Tor  a  job  done 
right  call  a  professional.  These  professionals  are  working 
together  with  the  realtor  and  is  helping  to  provide  you  with  the 
proper  services  to  make  your  *Home  Sweet  Home'". 

FRENCH  LANGUAGE  SERVICES 

•  Law  Society  of  Upper  Canada  in  French 

Following  a  number  of  requests  from  Francophone  mem- 
bers of  the  profession  and  on  the  advice  of  the  Law  Society's 
French  language  speciaUsts,  Convocation  approved  the  change 
of  the  Law  Society's  name  in  French  from  **La  Societe  du 
barreau  du  Haut-Canada"  to  **Le  Barreau  du  Haut-Canada". 

The  existing  translation  is  incorrect  since  the  French  word 
**barreau"  means  an  association  or  society  of  lawyers.  The  word 
**societe"  was  a  redundant  anghcization.  The  new  name  is  also 
consistent  with  the  legal  nomenclature  in  other  Canadian 
provinces. 

LEGAL  EDUCATION 

Convocation  approved  a  new  formulation  of  standards 
required  of  students  in  the  teaching  term  of  the  Bar  Admission 
Course,  effective  in  September  of  1991.  The  most  significant 
changes  are  these: 

a)  In  order  to  succeed  in  each  section,  students  must 
achieve  a  satisfactory  assessment  of  their  work  in  the 
seminars,  including  the  completion  of  assignments  and 
participation  in  seminar  activities,  as  well  as  a  passing 
grade  in  the  written  examinations;  and 

b)  While  the  written  examinations  will  continue  to  include 
three  questions,  it  will  henceforth  be  necessary  for  the 
students  to  achieve  a  passing  grade  on  each  such 
question.  In  the  past,  a  student  could  succeed  by 
achieving  a  passing  mark  on  two  of  the  three  questions. 
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With  the  increased  significance  of  seminar  work  in  the 
reformed  teaching  term,  students  will  be  expected  to 
attend  daily  and  to  participate  diligently  in  the  seminar 
work. 

CERTIFICATION  COMMITTEE 

Convocation  adopted  the  Certification  Committee's  recom- 
mendations: 

-that  the  certification  program  continue; 

—that  work  be  completed  as  soon  as  possible  to  develop 
standards  and  procedures  for  each  of  the  areas  of  specialty 
in  which  Specialty  Committees  have  been  created,  so  that 
appUcations  can  be  received  and  processed  as  soon  as 
possible; 

—that  efforts  be  made  to  draw  the  attention  of  the  pubUc  and 
the  profession  to  the  certification  program  and  its  advan- 
tages; and 

—that  Convocation  continue  to  monitor  the  financial  per- 
formance of  the  certification  program,  with  a  view  to 
ensuring  its  financial  self-sufficiency  within  five  years. 
In  its  review  of  the  program,  the  Certification  Committee 
received  over  300  written  responses  from  certified  specialists,  the 
vast  majority  supporting  continuation  of  the  program  and 
expressing  their  support  for  its  objectives.  While  the  vast 
majority  of  certified  speciahsts  advertise  the  fact  that  they  have 
been  certified  (principally  on  their  letterhead  and  business 
cards),  only  2%  of  those  who  responded  raised  their  hourly  rate 
as  a  result  of  being  certified  by  the  Law  Society. 

OSC  ENFORCEMENT  PROPOSALS 

Convocation  adopted  the  Report  of  the  Special  Committee 
dealing  with  recent  proposals  by  the  Ontario  Securities  Commis- 
sion to  regulate  the  conduct  of  professionals  as  it  relates  to  the 
Ontario  Securities  Commission.  The  Report  of  the  Special 
Committee  is  set  out  below: 
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History 

The  Special  Committee  was  appointed  because  of  the 
concerns  of  the  legal  profession  with  respect  to  the  proposed 
amendments  to  the  Ontario  Securities  Act  which,  if  imple- 
mented, would  subject  lawyers  to  discipHnary  action  by  the 
Ontario  Securities  Commission.  The  initial  submission  of  the 
Law  Society  was  presented  to  Convocation  on  March  22,  1990 
and  approved  and  was  submitted  to  the  Ontario  Securities 
Commission  in  April  1990.  Subsequent  to  the  fihng  of  our  initial 
submission,  a  number  of  meetings  were  held  between  the 
Committee  and  the  Chair,  the  Executive  Director  and  staff  of  the 
OSC  and  the  Committee  made  a  formal  presentation  to  the 
Commission  on  October  23, 1990.  The  Committee  has  reviewed 
and  commented  on  subsequent  drafts  of  the  proposed  legislation 
and  has  maintained  contact  with  the  Ontario  Institute  of 
Chartered  Accountants  and  the  Committees  established  by  the 
Canadian  Bar  Association— Ontario  and  by  a  number  of  firms 
engaged  in  Securities  Law  practice  to  respond  to  these  proposals. 

The  principal  concerns  of  Convocation  were  set  out  in  the 
Committee's  original  Submission  as  follows: 

(1)  The  proposal  that  lawyers  could  be  discipHned  by  a 
tribunal  before  which  they  are  appearing  or  to  which 
they  are  submitting  documents  on  behalf  of  chents 
strikes  at  the  very  heart  of  the  right  to  counsel  and  the 
right  of  audience. 

(2)  Members  of  the  Law  Society  have  historically  been 
subject  to  discipline  only  by  the  Society,  with  the  rather 
narrow  exception  where  a  lawyer  is  found  in  contempt  of 
court. 

(3)  The  proposals  are  extremely  vague  in  their  proscription 
of  professional  wrongdoing:  the  offence  of  **miscon- 
duct  in  the  marketplace"  is  not  defined. 

(4)  The  Law  Society  has  always  defended  the  right  of  chents 
to  have  legal  representation  of  their  own  choosing.  The 
Commission  is  seeking  the  power  to  prevent  lawyers 
**  found  to  have  engaged  in  misconduct  in  the  market- 
place" from  practising  in  the  securities  law  field. 
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(5)  In  the  case  of  proceedings  against  professional  advisers, 
it  is  not  clear  to  what  extent  the  Commission  would 
**  exchange  information  with  other  regulators  and  law 
enforcement  agencies." 
Your  Committee  is  pleased  to  report  that  the  proposals  have 
been  substantially  modified  from  the  original  draft.  The  concept 
of  **misconduct  in  the  marketplace"  has  been  removed  and 
replaced,  in  the  case  of  professionals,  with  reference  to  specific 
offences  as  the  basis  on  which  an  order  could  be  made.  The 
possibility  of  discipHnary  action  against  a  professional  has  in 
essence  been  limited  to  situations  where  the  conduct  has  been 
reported  to  the  professional's  governing  body  and  that  govern- 
ing body  has  determined  to  institute  complaint  proceedings  but 
has  either  not  sought  or  not  obtained  a  temporary  suspension 
order.  The  legislation  now  provides  that  no  proceedings  shall  be 
commenced  against  a  professional  unless  the  Commission  is 
satisfied  that  the  professional's  conduct  significantly  departed 
from  the  standard  of  integrity,  honesty,  care,  knowledge  or  skill 
of  a  reasonably  competent  member  of  that  profession.  In 
addition,  no  proceedings  can  be  commenced  against  a  profes- 
sional in  respect  of  that  professional's  representation  of  another 
person  or  company  in  connection  with  proceedings  or  contem- 
plated proceedings  before  the  Commission.  Also,  orders  restrict- 
ing a  professional  from  being  employed  by,  retained  by  or 
associated  with  any  market  participant  in  connection  with  such 
person's  activities  in  the  capital  market  may  not  be  made  against 
a  professional  firm.  The  current  draft  of  the  proposed  legislation 
is  attached  as  Schedule  A  to  this  report.  (Schedule  A  is  not 
reproduced). 

In  spite  of  the  substantial  strides  that  have  been  made,  the 
Committee  continues  to  have  certain  reservations  with  respect  to 
the  proposed  legislation  and  our  proposed  submission  on  the 
current  draft  of  the  legislation  is  attached  as  Schedule  B  to  this 
report.  If  approved  by  Convocation,  the  submission  will  be  filed 
with  the  Ontario  Securities  Commission  prior  to  the  Commis- 
sion's June  28th,  1991  deadline  for  submissions. 
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SCHEDULER 

Submission  of  the  Law  Society  of  Upper  Canada 
to  the  Ontario  Securities  Commission 

INTRODUCTION 

The  Law  Society  is  gratified  to  see  that  the  current  draft  of  the 
Commission's  enforcement  proposals  reflects  a  number  of 
concerns  addressed  in  earher  submissions  made  by  the  Law 
Society  and  other  interested  groups.  We  appreciate  the  opportu- 
nity to  make  further  submissions  on  the  current  draft  proposals, 
as  follows: 

1 .  OSC  having  the  powers  of  a  court 

Two  provisions  in  subsection  (1)  of  section  122  give  the  OSC 
court  hke  powers.  Section  122(l)(b)  provides  for  rectification 
and  section  122(l)(e)  provides  for  restitution.  These  two  reme- 
dies are  historically  within  the  purview  of  the  courts.  There  is  a 
possible  constitutional  problem  here  by  virtue  of  section  96. 

2 .  OSC  po  wer  to  order  corrective 
procedures  in  section  122(4)(c) 

If  the  OSC  is  unhappy  with  advice  which  an  individual 
lawyer  gives  a  chent  in  the  securities  law  field,  it  is  possible  that 
under  the  language  of  section  122(4)(c),  the  individual  lawyer  or 
his  or  her  law  firm  could  be  required  to  **  submit  to  a  review  of 
his,  her  or  its  practice  and  procedures  and  institute  such  changes 
as  may  be  ordered  by  the  Commission". 

In  order  for  such  an  order  to  be  made  the  OSC  would  have 
to  prove  **that  a  professional  person  or  company  acting  in  a 
professional  capacity  has  counselled  a  breach  of  the  securities 
law,  assisted  in  conduct  which  constitutes  a  breach  of  the 
securities  law,  or  provided  an  opinion,  advice  or  information 
which  is  deceptive  or  misleading". 

In  reading  section  122(4)  reference  must  be  made  to  section 
123(1)  which  sets  two-fold  criteria  for  proceeding  against  the 
professionals. 
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(1)  *The  professionars  conduct  significantly  departed 
from  the  standard  of  integrity,  honesty,  care,  knowledge 
or  skill  that  a  reasonably  competent  member  of  that 
profession  would  exercise  in  comparable  circum- 
stances''; 

-  and- 

(2)  it  is  in  the  public  interest  to  make  the  order. 

The  expression  *  *in  the  pubUc  interest"  is  very  broad  indeed. 
Surely,  there  must  be  some  nexus  to  securities  law.  It  is 
recommended  that  a  more  focused  test  be  put  in  place.  We 
submit  that  the  test  be  that  the  conduct  materially  and  adversely 
affects  the  integrity  of  the  capital  markets.  Such  a  test  would  give 
greater  guidance  to  the  OSC,  the  public  and  to  professionals 
advising  clients  on  securities  law  matters. 

3 .  '  'Recognized  self  regulating  organization ' ' 

The  definition  in  section  l(l)34(c)  which  is  intended  to  apply 
to  a  body  such  as  the  Toronto  Stock  Exchange  or  the  Investment 
Dealers  Association  should  be  amended  to  make  it  clear  that  it 
does  not  include  recognized  professional  bodies  as  referred  to  in 
section  123(3). 

4.  Section  122(4) 

There  has  been  considerable  discussion  as  to  the  degree  of 
intent  that  should  be  in  this  subsection  which  permits  action  by 
the  OSC  against  professionals.  It  is  submitted  that  the  word 
'* misleading"  should  be  deleted  in  that  inadvertence  should  not 
be  a  ground  for  proceeding  against  a  professional  and  if  the 
opinion,  advice  or  information  provided  is  intentionally  mis- 
leading, this  is  included  in  the  word  ** deceptive". 

It  is  recommended  that  the  wording  of  the  introductory 
clause  of  Section  122(4)  make  reference  to  **has  counselled 
conduct  which  the  professional  knew  or  ought  to  have  known 
constituted  a  breach  of  securities  law,  assisted  in  conduct  which 
the  professional  knew  or  ought  to  have  known  constituted  a 
breach  of  the  securities  law  or  provided  an  opinion,  advice  or 
information  to  the  Commission  or  its  staff  which  was  deceptive 

This  would  pick  up  intentional  wrongdoing  as  well  as  gross 
incompetence  by  practitioners. 
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We  are  concerned  about  the  meaning  of  the  words  **  assisted 
in  conduct"  in  section  122(4).  It  is  suggested  that  a  lawyer  who  is 
involved  in  the  circulation  of  financial  information  that  turns 
out  to  be  inaccurate  (although  the  lawyer  was  not  aware  of  the 
inaccuracy)  would  be  caught  by  these  words  as  the  lawyer  would 
have  assisted  in  conduct  that  was  a  breach  of  securities  law. 

5 .  Suggested  amendment  to  section  122(4)(b) 
This  subsection  reads: 

(b)  the  professional  person  or  company  not  be  employed 
by,  retained  by  or  associated  with  any  market  partici- 
pant in  connection  with  the  market  participant's  activi- 
ties in  the  capital  markets  permanently  or  for  such 
period  as  specified  in  the  order; 
We  suggest  that  the  words  **or  associated  with"  are  vague 
and  unclear  and  should  be  deleted  and  that  the  prohibition 
against  employment  with  or  being  retained  by  a  market 
participant  would  cover  the  matter  adequately  in  the  case  of 
professionals. 

6.  Permanent  order  under  section  122(4) (a) 

By  this  subsection  the  OSC  could  make  an  order  perma- 
nently affecting  a  professional.  It  is  suggested  that  the  profes- 
sional should  be  entitled  to  a  rehearing  after  a  certain  period  of 
time. 

A  lawyer  who  is  disbarred  is  permitted  to  make  appHcation 
for  readmission.  A  lawyer  is  never  permanently  disbarred. 

7.  The  hearings  referred  to  in  section  122(5)  and  (6) 

and  the  application  of  the  Statutory  Powers  Procedure  Act 

While  section  9(1)  of  the  Statutory  Powers  Procedure  Act 
provides  that  hearings  should  be  held  in  camera,  the  tribunal 
may  hold  the  hearing  in  camera  if  certain  circumstances  exist, 
(see  below) 

9.-(l)  A  hearing  shall  be  open  to  the  pubHc  except  where  the 
tribunal  is  of  the  opinion  that, 
(a)  matters  involving  public  security  may  be  disclosed;  or 
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(b)  intimate  financial  or  personal  matters  or  other  mat- 
ters may  be  disclosed  at  the  hearing  of  such  a  nature, 
having  regard  to  the  circumstances,  that  the  desir- 
abihty  of  avoiding  disclosure  thereof  in  the  interests 
of  any  person  affected  or  in  the  pubUc  interest 
outweighs  the  desirabiUty  of  adhering  to  the  principle 
that  hearings  be  open  to  the  public,  in  which  case  the 
tribunal  may  hold  the  hearing  concerning  any  such 
matters  in  camera. 
It  is  suggested  that,  because  of  the  potential  damage  to 
professional  reputations,  the  Commission  institute  a  procedure 
whereby  a  professional  would  be  advised  of  the  intended  charges 
and  afforded  an  opportunity  to  make  submissions  before  a 
notice  of  hearing  is  issued.  This  notice  is  a  public  document  and 
is  usually  accompanied  by  a  press  release. 

8.  Section  123(1)  re  competent  but  unethical  practitioner 

It  is  necessary  to  provide  that  the  professional  departs  from 
not  only  the  standard  of  **a  reasonably  competent  member  of 
that  profession"  but  also  the  standard  of  a  responsible  member 
of  that  profession.  This  would  not  catch  the  situation  where  the 
practitioner's  conduct  did  not  ** significantly  depart  from  the 
standard  of  integrity,  honesty,  care,  knowledge  or  skill  that  a 
reasonably  competent  member  of  that  profession  would  exer- 
cise" but  was  unethical. 

The  words  **and  responsible"  should  be  added  so  that  this 
subsection  reads  **  significantly  depart  from  the  standard  of 
integrity,  honesty,  care,  knowledge  or  skill  that  a  reasonably 
competent  and  responsible  member  of  that  profession  would 
exercise". 

9.  Section  123(3)(a)  drafting  amendment 

This  subsection  should  be  redrafted  to  read  **a  professional 
quahfied  to  practise  and  engaged  in  the  practice  of  law  in  respect 
of...". 
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10.  Clarification  in  section  123(2) 

This  subsection  speaks  of  the  termination  of  **certain  orders 
and  proceedings  against  professionals".  It  provides  that  **any 
proceedings  or  orders  shall  terminate  or  be  revoked". 

There  is  a  question  as  to  what  would  happen  if  the  OSC 
referred  a  matter  to  the  Law  Society  which  in  turn  commences  its 
disciplinary  process  but  does  not  seek  an  interim  suspension 
against  the  member  in  question  (or  seeks  such  an  order  but  its 
request  is  denied).  This  may  be  a  matter  that  is  best  left  to  the 
protocol  or  memorandum  of  understanding  to  be  entered  into 
between  the  Law  Society  and  the  OSC. 

1 1 .  Protection  in  section  123(3)(a) 

This  subsection  protects  counsel  who  are  involved  in  the 
representation  of  cHents  in  proceedings  or  contemplated  pro- 
ceedings before  the  OSC. 

We  are  concerned  that  the  word  ** proceedings"  is  not 
sufficiently  broad  to  include  the  soHcitor's  role  in  making 
representations  on  behalf  of  his  or  her  cUent  in  dealings  with  the 
Commission  which  are  not  formal  proceedings  or  contemplated 
proceedings.  It  is  in  this  context  that  past  problems  have  arisen 
and  securities  law  practitioners  are  most  concerned. 

12.  Delegation  by  the  Commission  (section  6) 

In  its  December  1990  submission  the  Law  Society  drew 
attention  to  this  matter.  Under  the  earlier  draft  legislation  and 
the  present  draft  legislation  the  Executive  Director  may  be 
assigned  the  powers  of  the  Commission  and  this  would  include 
the  power  to  decide  to  invoke  section  122(4)  against  a  profes- 
sional. 

Section  6  of  the  proposed  legislation  provides  for  this.  The 
Committee  is  concerned  that  a  decision  to  prosecute  a  profes- 
sional under  section  123  should  not  be  capable  of  delegation  to 
the  Executive  Director. 

1 3 .  Memorandum  or  Protocol 

In  discussions  with  the  OSC  during  the  past  year,  it  has  been 
suggested  that  a  memorandum  of  understanding  or  **protocol" 
would  be  entered  into  between  the  Law  Society  and  the  OSC  to 
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ensure  that  new  provisions  which  affect  lawyers  would  be 
applied  fairly  and  that  the  Law  Society  would  be  kept  fully 
apprised  of  any  proceedings  where  a  lawyer's  conduct  is  under 
scrutiny.  The  Law  Society  understands  that  the  OSC  will 
wherever,  on  the  basis  of  information  provided  to  it  or  as  a 
result  of  its  own  investigation,  it  concludes  that  there  may  be 
grounds  for  proceeding  against  a  lawyer,  provide  to  the  extent 
possible  all  relevant  information  to  the  Law  Society  so  that  the 
Law  Society  can  initiate  its  own  investigation  and/or  disciplinary 
proceedings. 

The  memorandum  would  deal  with  the  mechanics  of 
referral  by  the  OSC  of  matters  relating  to  the  conduct  of  lawyers 
to  the  Law  Society  and  the  necessary  arrangements  to  provide  for 
the  termination  or  revocation  of  OSC  proceedings  as  referred  to 
in  Section  123(2). 

The  Law  Society  would  welcome  an  opportunity  to  meet 
with  the  OSC  staff  to  discuss  the  content  of  the  memorandum. 


DISCIPLINE  MATTERS 

June  20th,  1991 

•  Patrick  Anthony  Coccimiglio 

Patrick  Anthony  Coccimiglio  of  Thunder  Bay  was  found 
guilty  of  professional  misconduct  and  conduct  unbecoming  a 
lawyer.  In  January,  1987  CoccimigHo  indecently  propositioned  a 
client  to  engage  in  sexual  activity.  In  November,  1988  he  was 
convicted  of  sexually  assaulting  another  client  and  received  a 
thirty  day  sentence.  Mr.  Coccimiglio  was  suspended  from 
practising  law  for  one  year.  The  sohcitor  was  called  to  the  Bar  in 
April,  1986. 

•  Thomas  James  Grace 

Thomas  James  Grace  of  Ottawa  was  disbarred  for  profes- 
sional misconduct  and  conduct  unbecoming  a  lawyer.  A  criminal 
law  practitioner,  Mr.  Grace  used  illegal  narcotics,  breached  client 
confidentiality,  actively  soHcited  retainers  from  persons  charged 
with  criminal  offences  and  counselled  a  chent  to  breach  a 
condition  of  her  recognizance.  The  sohcitor  was  called  to  the  Bar 
in  February,  1956. 
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•  William  David  Keys 

William  David  Keys  of  Ottawa  was  found  guilty  of  profes- 
sional misconduct  and  conduct  unbecoming  a  lawyer.  Mr.  Keys 
had  borrowed  money  from  his  chent,  failed  to  disclose  his 
indebtedness  to  his  client  in  his  mandatory  financial  declarations 
and  obtained  loans  and  credit  from  financial  institutions  without 
disclosing  his  financial  situation.  He  was  suspended  for  three 
months.  The  soHcitor  was  called  to  the  Bar  in  April,  1982. 

•  Donald  Richard  Mantz 

Donald  Richard  Mantz  of  London  was  found  guilty  of 
professional  misconduct  and  was  permitted  to  resign.  Between 
1983  and  1989,  Mr.  Mantz  neglected  the  interests  of  several 
cHents,  continuously  misled  cHents  about  the  status  of  their 
matters  in  order  to  cover  up  his  neglect,  and  failed  to  respond  to 
requests  from  the  Law  Society's  insurance  adjusters  and  counsel 
to  discuss  the  claims  arising  from  his  neglect.  An  estimated 
thirteen  clients  were  affected.  Mr.  Mantz  withdrew  from  his  legal 
practice  in  February,  1990.  The  soHcitor  was  called  to  the  Bar  in 
October,  1979. 

•  Bradford  Wilmot  Morse 

Bradford  Wilmot  Morse  of  Ottawa  was  found  guilty  of 
conduct  unbecoming  a  lawyer  and  reprimanded.  Mr.  Morse 
acted  dishonestly  by  agreeing  to  purchase  a  home  on  behalf  of  a 
friend  in  order  to  obtain  financing  from  a  lending  institution  that 
the  friend  could  not  otherwise  obtain.  The  solicitor,  a  law 
professor  at  the  University  of  Ottawa  was  called  to  the  Bar  in 
October,  1979. 

•  Brian  Allen  Sherman 

Brian  Allen  Sherman  of  Richmond  Hill,  was  found  guilty  of 
professional  misconduct.  He  was  fined  $3,000  and  was  ordered 
to  submit  to  a  practice  review  by  the  Professional  Standards 
Programme.  Mr.  Sherman  failed  to  reply  to  the  Law  Society 
regarding  a  cUent  complaint,  breached  an  undertaking  given  to 
the  Society  and  was  delinquent  in  his  payment  of  the  Society's 
Errors  and  Omissions  Insurance  levy  for  the  period  January 
through  June,  1990.  The  soUcitor  was  called  to  the  Bar  in  March, 
1977. 
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•  Michael  Frank  Stoyka 

Michael  Frank  Stoyka  of  Windsor  was  found  guilty  of 
professional  misconduct.  He  was  fined  $10,000  and  publicly 
reprimanded  by  the  Law  Society  for  faiUng  to  respond  to  Law 
Society  correspondence,  misleading  a  fellow  lawyer,  and  charg- 
ing a  300%  rate  of  interest  on  a  $10,000  loan,  contrary  to  criminal 
code  provisions.  The  solicitor  was  called  to  the  Bar  in  March, 
1969. 

•  Wolf  Von  Teichman 

Wolf  Von  Teichman  of  Toronto,  was  suspended  for  six 
months  for  professional  misconduct.  Mr.  Teichman  had 
breached  his  fiduciary  duty  to  his  client  by  favouring  the  interest 
of  another  cHent  in  two  real  estate  transactions  involving  the 
purchase  and  subsequent  flipping  of  farm  property.  The  soHcitor 
was  called  to  the  Bar  in  March,  1971. 

•  Paul  Hubert  Watson 

Paul  Hubert  Watson  of  Ottawa-Carleton,  was  reprimanded 
by  the  Law  Society  for  professional  misconduct.  Mr.  Watson 
failed  to  file  mandatory  financial  declarations  with  the  Society, 
failed  to  respond  to  the  Society  regarding  a  client  complaint  and 
breached  an  undertaking  given  to  the  Society.  The  sohcitor  was 
called  to  the  Bar  in  April,  1964. 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

Le21  juinl991 

Me  James  M.  Spence  a  ete  elu  tresorier  par  acclamation  pour 
Tannee  a  venir. 

Dans  r allocution  qui  a  suivi  son  election,  le  tresorier  a 
declare  que  Tannee  derniere,  le  Barreau  avait  profondement 
modifie  son  mode  de  fonctionnement  dans  les  domaines  de  la 
discipline,  des  plaintes  et  du  financement  et  qu'il  avait  adopte  des 
recommandations  visant  a  ameliorer  la  situation  des  femmes  et 
des  minorites  au  sein  de  la  profession  juridique.  «Nous  nous 
sommes  lances  dans  un  programme  de  reformes  important,  a 
declare  Spence.  C'est  un  honneur  et  un  plaisir  que  d'en 
assumer  la  responsabilite  dans  Tannee  qui  vient.» 

Me  Spence  est  associe  dans  le  cabinet  torontois  Tory,  Tory, 
DesLauriers  &  Binnington,  ainsi  qu'administrateur  d'un  bon 
nombre  de  societes,  d'etablissements  et  d'organismes  juridiques, 
culturels  et  educatifs.  II  a  ete  admis  au  Barreau  de  T  Ontario  en 
1968. 

MEDAILLE  DU  BARREAU 

Le  Conseil  a  accorde  la  Medaille  du  Barreau  a  M^  John 
Joseph  Broderick,  c.r.  (Niagara  Falls),  M^  A.  Rendall  Dick,  c.r. 
(Thornhill),  M^  John  Patrick  NeUigan  (Ottawa),  M^  Albert 
Abraham  Strauss,  c.r.  (Toronto)  et  M^  Janet  Myra  Wilson 
(Toronto). 

La  Medaille  du  Barreau  a  ete  creee  en  1985  pour  rendre 
hommage  aux  membres  qui  ont  apporte  une  contribution 
essentielle  a  la  profession  juridique.  La  medaille  est  decernee  a 
ces  personnes  qui  s'acquittent  de  leurs  fonctions  avec  tant  de 
dihgence  et  d'efficacite  ou  qui  ont  tant  fait  pour  la  profession 
dans  son  ensemble  qu'elles  meritent  notre  reconnaissance.  Cette 
medaille  est  decernee  pour  service  exceptionnel,  tout  au  long 
d'une  carriere  ou  du  fait  d'un  seul  acte  remarquable,  dans  un 
domaine  d'exercice,  dans  Tenseignement  ou  dans  le  cadre 
d'autres  responsabilites  professionnelles. 
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FINANCES  ET  ADMINISTRATION 

•  Echelonnement  du  paiement  des  cotisations  annuelles 

Le  Conseil  a  approuve  la  recommandation  du  Comite  des 
finances  et  de  T  administration  visant  a  permettre  aux  membres 
du  Barreau,  a  compter  de  Texercice  de  1992-1993,  de  payer  en 
plusieurs  versements  leur  cotisation  annuelle  et  leur  cotisation 
d'assurance-responsabilite  professionnelle.  Cette  nouvelle 
mesure  devrait  aider  les  membres  qui  ont  de  la  difficulte  a 
acquitter  leurs  cotisations  en  un  seul  versement. 

Le  Barreau  propose  un  systeme  de  facturation  global,  au 
moyen  d'une  seule  et  unique  facture  pour  la  cotisation  annuelle 
et  la  cotisation  d'assurance-responsabilite  civile  professionnelle. 
Cette  facture  serait  envoyee  quatre  fois  par  annee,  en  alternance, 
c'est-a-dire  deux  fois  pour  Tassurance-responsabilite  civile  pro- 
fessionnelle (comme  c'est  deja  le  cas  presentement)  et  deux  fois 
pour  la  cotisation  annuelle.  Chaque  facture  indiquerait  le  solde, 
reporte  d'une  facture  a  Tautre. 

II  faudra  modifier  Tarticle  36  de  la  Loi  sur  le  Barreau  pour 
tenir  compte  de  la  nouvelle  frequence  des  factures  et  ecourter 
Techeancier.  Presentement,  les  membres  ont  cinq  mois  pour 
acquitter  leur  cotisation,  a  compter  de  la  date  d'echeance,  faute 
de  quoi  ils  sont  suspendus.  Apres  modification  de  la  Loi,  les 
membres  auront  30  jours  pour  payer,  a  compter  de  la  date 
d'echeance,  ce  qui  leur  donne  un  delai  de  90  jours  avant  que  la 
suspension  ne  prenne  effet,  comme  le  montre  Texemple  suivant : 

l^r  septembre  Envoi  de  la  facture,  a  payer  d'ici  le  l^r  octobre 
l^^octobre     Facture  a  payer  (expiration  du  delai  de 
30  jours) 

l^r  novembre  Envoi  d'un  avis  de  rappel,  liste  des  membres 
remise  au  Comite  des  finances  (expiration  du 
delai  de  60  jours) 
30  novembre  Liste  des  membres  suspendus  presentee  au 
Conseil  (expiration  du  delai  de  90  jours  a 
compter  de  la  date  de  la  facture) 
En  bref,  cette  reorganisation  prevoit  quatre  avis,  quatre 
dates  d'echeance  et  quatre  delais  de  suspension  durant  Tannee, 
comme  Tindique  le  tableau  suivant : 
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DATED'ENVOI  SUSPENSION 
DATE  DEL 'AVIS  DATE  D'ECHEANCE  PARLECONSEIL 

l^r  juin  Assurance-responsabilite 

civile  professionnelle 
1  j  uillet  Assurance-responsabilite 

civile  professionnelle 

l^"^  sept.        Cotisation  annuelle 


Septembre 

l^"^  octobre 
Novembre 
l^f  dec. 

1^"^  janvier 

Fevrier 

l^"^  mars 
ler  avril 
Mai 


Cotisation  annuelle 


Assurance-responsabi- 
lite civile  professionnelle 

Cotisation  annuelle 


Assurance-responsabilite 
civile  professionnelle 


Assurance-responsabilite 
civile  professionnelle 


Cotisation  annuelle 


Cotisation  annuelle 


Assurance-responsabi- 
lite civile  professionnelle 


Cotisation  annuelle 


AIDE  JURIDIQUE 

•  Tarif  en  matiere  civile 

Le  Conseil  a  approuve  une  serie  de  recommandations  visant 
a  remanier  le  tarif  en  droit  de  la  famille.  En  voici  le  contenu  : 

a)  que  le  tarif  comporte  une  section  speciale  pour  le  droit  de 
la  famille,  qui  represente  maintenant  plus  de  80  des 
affaires  civiles  (hormis  les  causes  relatives  a  Timmigra- 
tion  et  aux  refugies)  couvertes  par  le  Regime; 

b)  qu'on  maintienne  les  plafonds  imposes,  mais  qu'on  les 
adapte  a  la  situation  actuelle  en  droit  de  la  famille  et 
qu'ils  soient  calcules  en  fonction  d'une  definition  plus 
large  de  T  affaire  moyenne; 

c)  qu'on  elimine  les  plafonds  imposes  pour  les  comparu- 
tions  devant  les  tribunaux,  la  pression  exercee  sur  les 
tribunaux  etant  telle  que  le  nombre  de  comparutions 
depasse  de  loin  les  plafonds  imposes; 

d)  que  le  tarif  continue  de  prevoir  des  frais  discretionnaires, 
mais  qu'on  augmente  les  plafonds  de  fa^on  a  garantir  le 
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paiement  des  services  necessaires  dans  toutes  les  causes, 
exception  faite  des  causes  les  plus  extraordinaires; 

e)  que  les  honoraires  forfaitaires  figurant  dans  le  tarif 
n'englobent  pas  les  services  pour  lesquels  la  quantite  de 
travail  n'est  ni  codifiee,  ni  previsible  et  qu'on  maintienne 
des  honoraires  forfaitaires  pour  les  services  du  tarif  qui  y 
sont  presentement  inclus,  c'est-a-dire  les  divorces  et  les 
demandes  d' adoption  non  disputes,  les  appels  inter jetes 
en  cas  de  rejet  d'une  demande  de  changement  de  nom,  les 
ordonnances  de  consolidation,  les  ententes  de  desinteres- 
sement  des  creanciers  et  creancieres  et  les  instances  a  la 
Cour  des  petites  creances; 

f)  que  le  tarif  applicable  au  droit  de  la  famille  soit  fonde  sur 
le  rapport  entre  le  temps  et  les  points  litigieux  de  T  affaire 
opposant  les  parties.  Cette  structure  montrerait  que  le 
temps  necessaire  pour  representer  correctement  un  client 
ou  une  cliente  dans  une  cause  familiale  depend  moins  du 
nombre  de  motions  ou  d'etapes  de  Tinstance  que  du 
nombre  et  de  la  nature  des  points  litigieux; 

g)  qu'on  fixe,  pour  toutes  les  causes  familiales,  un  plafond 
de  15  heures  qui  englobe  tous  les  services  rendus  jusqu'a 
la  fin  de  la  premiere  audience  prealable  au  proces; 

h)  qu'on  fixe,  pour  toutes  les  affaires  impliquant  des  droits 
de  garde  et  de  visite,  un  plafond  de  20  heures  qui  englobe 
tous  les  services  rendus  jusqu'a  la  fin  de  la  premiere 
audience  prealable  au  proces; 

i)  qu'on  ajoute,  pour  toutes  les  affaires  impliquant  des 
obligations  aHmentaires  du  conjoint  ou  du  pere  ou  de  la 
mere,  un  plafond  de  15  heures; 

j)  qu'on  ajoute  un  plafond  de  10  heures  pour  toutes  les 
affaires  impUquant  la  possession,  la  propriete,  le  droit,  la 
designation  et  le  calcul  des  biens  famiUaux  nets  et  des 
paiements  de  perequation; 

k)  qu'on  ajoute  un  plafond  de  5  heures  si  les  parties 
cherchent  a  obtenir  ou  contestent  une  ordonnance; 

1)  si  les  points  litigieux  entre  les  parties  ne  sont  pas  regies 
lors  de  I'audience  prealable  au  proces,  que  les  plafonds 
actuellement  prevus  pour  la  preparation  du  proces  soient 
appHcables; 
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m)que  les  causes  portant  sur  la  protection  de  Tenfance 
(lorsque  les  parents  sont  en  proces  avec  la  Societe  d'aide  a 
Tenfance)  soient  visees  par  une  section  particuliere  ou 
tous  les  services  rendus  jusqu'a  la  fin  de  Taudience 
prealable  au  proces  sont  factures  a  Theure,  jusqu*a 
concurrence  de  15  heures; 

n)  en  cas  de  motion  contestee  de  garde  et  de  soins  tempo- 
raires,  qu'un  plafond  supplementaire  de  10  heures  soit 
prevu  pour  la  preparation  de  la  motion  et  la  comparution 
en  justice  que  cela  entraine; 

o)  qu'on  fixe  un  plafond  supplementaire  de  cinq  heures 
pour  les  affaires  plus  graves,  lorsque  la  Societe  d'aide  a 
I'enfance  cherche  a  obtenir  une  ordonnance  de  surveil- 
lance et  de  tutelle  en  son  nom; 

p)  qu'on  fixe  un  plafond  supplementaire  de  15  heures  pour 
tous  les  services  rendus  jusqu'a  la  fin  de  Taudience 
prealable  au  proces,  lorsque  la  Societe  d'aide  a  Tenfance 
cherche  a  obtenir  une  ordonnance  de  tutelle  pour  le 
compte  de  la  Couronne; 

q)  qu'on  ehmine  les  honoraires  forfaitaires  les  plus  eleves 
(600  $)  pour  les  divorces  non  disputes,  vu  la  banahte  de 
cette  procedure  et  T absence  de  comparution  en  justice; 
le  Sous-comite  croit  que  les  honoraires  actuels  ne  sont 
plus  justifies  et  recommande  de  baisser  le  taux  de  base, 
qui  passerait  de  500  $  a  400  $; 

r)  que  le  tarif  relatif  aux  causes  civiles  prevoit  des  frais  de 
deplacement  lorsqu'un  avocat  ou  une  avocate  doit 
voyager  pour  interviewer  un  cHent,  une  cHente,  un  ou  une 
temoin; 

s)  que  le  tarif  relatif  aux  causes  civiles  soit  modifie  en  vue 
d'inclure  le  versement  d'une  allocation  autorisee  pour  le 
temps  de  deplacement  en  cas  d'ajournement  ou  de  renvoi 
d'une  affaire; 

t)  que  la  distance  minimale  que  doit  parcourir  T  avocat  ou 
r avocate  avant  d'etre  admissible  a  une  allocation  de 
temps  de  deplacement  soit  reduite  et  passe  de  plus  de 
25  kilometres  a  plus  de  10  kilometres;  cette  distance  est 
calculee  a  partir  du  cabinet  juridique  et  s'appHque  a 
Taller; 
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u)  que  les  avocats  et  les  avocates  puissent  facturer  le  travail 
passe  a  tenir  leurs  comptes  et  Tinclure  dans  le  cadre  des 
plafonds  recommandes  ci-dessus; 

v)  que  le  plafond  applicable  a  cette  tache  soit  augmente  et 

soit  maintenant  de  cinq  heures; 
w)  que  le  necessaire  soit  fait  pour  convaincre  les  sources  de 

financement  du  Regime  d'accroitre  consider ablement  le 

taux  de  base. 

Les  modifications  qui  sont  proposees  dans  ce  rapport 
encourageront  les  membres  de  la  profession  a  accepter  de 
nouveau  ou  a  continuer  d'accepter  les  certificats  d'aide  juridique 
pour  les  causes  familiales.  Les  exigences  relatives  a  la  factura- 
tion,  rinformation  financiere,  I'autorisation  et  le  decaissement 
en  seront  simplifiees  et  devraient  permettre  aux  beneficiaires  de 
Taide  juridique  en  droit  de  la  famille  d'avoir  plus  facilement 
acces  au  systeme  judiciaire. 

CONDUITE  PROFESSIONNELLE 

•  Interets  des  comptes  en  f iducie  mixtes 

L'avocat  ou  Tavocate  qui  regoit  d'un  client  ou  d'une  client e 
des  fonds  en  fiducie  les  depose  en  general  dans  le  compte  en 
fiducie  mixte  qu'il  possede  a  la  banque,  a  moins  que  le  client  ou  la 
cliente  en  question  ne  lui  demande  par  ecrit  de  les  deposer  dans 
un  compte  particulier  portant  interet.  Comme  le  prevoit  la  loi,  les 
interets  du  compte  en  fiducie  mixte  de  Tavocat  ou  I'avocate  sont 
verses  a  la  Fondation  du  droit  de  TOntario.  La  plupart  des  clients 
et  des  clientes  semblent  savoir  qu'ils  ne  toucheront  pas  d'interet 
sur  les  fonds  en  fiducie  a  moins  qu'ils  ne  soient  deposes  dans  un 
compte  particulier  portant  interet,  et  la  plupart  des  membres  de 
la  profession  veillent  a  en  informer  leur  clientele.  Le  Conseil  a 
approuve  la  recommandation  du  Comite  de  deontologie  de 
preparer,  pour  une  prochaine  assemblee  du  Conseil,  dans  le 
courant  de  Tannee,  un  expose  sur  la  question  qui  aiderait  les 
membres  du  Barreau  a  bien  comprendre  leurs  obligations  a  cet 
egard.  11  n'a  pas  ete  juge  utile  de  formuler  une  regie  speciale  dans 
le  Code  de  deontologie. 
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•  Mobilisation  des  comptes  clients 

II  y  a  deja  plusieurs  annees  que  le  Comite  de  deontologie  a 
approuve  la  mobilisation  globale  des  comptes  clients  a  laquelle  se 
livraient  les  cabinets.  L'identite  de  la  clientele  des  cabinets  reste 
confidentielle. 

Un  cabinet  juridique  a  demande  au  Barreau  s'il  pouvait,  a 
un  taux  reduit,  mobiliser  absolument  et  inconditionnellement  un 
compte  client  particulier  ou  une  serie  particuliere  de  comptes 
clients  pour  une  cliente  ou  un  client  donne. 

Le  Comite  a  estime  que  cela  n'enfreindrait  pas  le  Code  de 
deontologie  et  le  Conseil  a  donne  son  accord. 

•  Est-il  possible  de  former  un  reseau  de  praticiens  et 
praticiennes  en  droit  de  Fenvironnement? 

Le  Barreau  a  regu  un  memoire  sur  le  regroupement,  a 
Techelle  provinciale,  des  juristes  qui  travaillent  dans  le  domaine 
de  Tenvironnement.  L'auteur  de  ce  projet,  de  concert  avec  une 
coUegue  de  Toronto  qui  exerce  dans  le  meme  domaine,  souhaite 
pouvoir  faire  de  la  publicite  sous  le  nom  de  «reseau  en  droit  de 
renvironnement»,  ou,  si  cela  n'est  pas  possible,  demande  s'il  est 
possible  d'indiquer,  dans  Ten-tete  ou  dans  les  annonces  publici- 
taires,  qu'il  fait  partie  d'un  groupe  de  juristes  «travaillant  au  sein 
d'un  reseau  en  droit  de  l'environnement». 

Le  Conseil  s'est  range  du  cote  du  Comite  de  deontologie  qui 
a  estime  que  cette  proposition,  telle  qu'elle  est  formulee,  etait 
contraire  au  paragraphe  8  de  la  Regie  12,  le  public  pouvant  en 
deduire  que  les  membres  du  reseau  seraient  specialises  en  droit  de 
renvironnement  alors  qu'ils  ne  le  sont  pas.  Le  Conseil  a  fait 
remarquer  qu'un  sous-comite  du  Comite  de  la  reconnaissance 
professionnelle  examinait  presentement  le  titre  que  pourraient 
porter  prochainement  les  avocats  et  les  avocates  qui  desirent  etre 
reconnus  comme  specialistes  dans  ce  domaine.  Pour  T instant,  il 
n*en  existe  pas. 

Le  Conseil  a  observe  que  les  membres  de  la  profession 
avaient  d'autres  moyens  a  leur  disposition. 

Comme  leprevoient  les  alineas  8a)  et  8b)  de  la  Regie  12  : 

8  a)  L'avocate  ou  Tavocat  pent  indiquer  sa  specialite  dans 
un  domaine  particulier  a  condition  d' avoir  ete  agree 
comme  tel  par  le  Barreau.  L'avocat  ou  Tavocate  pent 
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preciser  que  son  champ  d*exercice  se  limite  a  un  ou 
plusieurs  domaines  du  droit  ou  qu'il  exerce  dans  un  ou 
plusieurs  domaines  si  c'est  le  cas,  mais  il  ne  pent 
indiquer  une  preference  pour  un  ou  plusieurs  domaines. 
L'avocat  ou  Tavocate  pent  indiquer  qu'il  est  gene- 
raliste,  si  c'est  le  cas. 
b)  Le  cabinet  d'avocats  et  d'avocates  pent : 

(i)  indiquer  sous  sa  raison  sociale  que  son  champ 
d'exercice  du  droit  est  general  ou  qu'il  exerce  dans 
certains  domaines  du  droit  ou  encore  que  son  champ 
d '  exer  cice  est  r  estr  eint ; 

(ii)  indiquer  le  ou  les  domaines  dans  lesquels  exercent 
des  membres  ou  auxquels  ils  hmitent  leur  champ 
d' exer  cice. 

Le  Comite  de  deontologie  entend  revoir  d'ici  peu  la  question 
du  «dirigisme»  telle  qu'elle  est  traitee  a  la  Regie  12  (voir  le 
paragraphe  7)  dans  le  cadre  de  sa  revision  globale  des  normes 
regissant  la  pubHcite  et  Taccessibilite  des  services  juridiques. 

•  Publicite  dans  un  guide  publie  par  une  agence  immobiliere 

Un  cabinet  juridique  anglophone  a  demande  s'il  pouvait 
passer  une  annonce  dans  un  guide  pubhe  par  une  agence 
immobihere  au  meme  titre  que  trois  autres  entreprises  locales.  Le 
Comite  a  estime  que  cette  pratique  favoriserait  le  «dirigisme», 
sans  compter  que  la  formulation  du  document  propose  etait  a 
certains  egards  choquante  :«For  a  job  done  right  call  a  professio- 
nal. These  professionals  are  working  together  with  the  realtor 
and  is  helping  to  provide  you  with  the  proper  services  to  make 
your  «Home  Sweet  Home». 

SERVICES  EN  FRAN^AIS 

•  Le  nom  du  Barreau  en  f  rangais 

Conformement  aux  nombreuses  demandes  qui  lui  ont  ete 
adressees  par  les  avocats  et  les  avocates  de  langue  fran?aise  et  aux 
conseils  des  specialistes  des  Services  en  fran^ais,  le  Conseil  a 
approuve  le  changement  de  nom,  en  frangais,  de  la  «Law  Society 
of  Upper  Canada»,  qui  s'appellera  desormais  le  Barreau  du 
Haut-Canada  et  non  plus  la  Societe  du  barreau  du  Haut-Canada. 
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La  traduction  actuelle  est  incorrecte  puisque  d'une  part,  le 
mot  «barreau»  represente  Tordre  ou  T association  des  membres 
de  la  profession  et  que  d'autre  part,  le  mot  «societe»  est  un 
anglicisme,  ne  figurant  en  frangais  que  sous  T  influence  de 
Tanglais  «society».  Le  nouveau  nom  est  d'ailleurs  conforme  a  la 
terminologie  juridique  employee  dans  les  autres  provinces 
canadiennes. 

FORMATION  JURIDIQUE 

Le  Conseil  a  approuve  la  nouvelle  version  des  regies 
concernant  les  etudiantes  et  etudiants  inscrits  aux  seminaires  du 
Cours  de  formation  professionnelle,  regies  qui  entreront  en 
vigueur  des  septembre  1991.  Voici  les  principaux  changements  : 

a)  pour  reussir  dans  chaque  section  du  Cours,  les  etudiants 
et  etudiantes  doivent  obtenir  une  bonne  evaluation  aux 
seminaires,  aussi  bien  pour  les  travaux  effectues  que  pour 
leur  participation  en  classe,  et  avoir  ete  re^us  aux 
examens  ecrits; 

b)  les  examens  ecrits  comprendront  toujours  trois  ques- 
tions, mais  les  etudiants  et  etudiantes  devront  dorena- 
vant  repondre  a  chaque  question  de  fagon  satisfaisante. 
Pour  etre  regu,  il  suffisait  jusqu'alors  de  repondre  a  deux 
questions  sur  trois. 

Etant  donne  T  importance  accrue  des  seminaires  dans  le 
nouveau  programme  de  formation  professionnelle,  les 
etudiants  et  les  etudiantes  devront  y  assister  tons  les  jours 
et  y  participer  activement. 

COMITE  DE  RECONNAISSANCE  PROFESSIONNELLE 

Le  Conseil  a  adopte  les  recommandations  suivantes  du 
Comite  de  reconnaissance  professionnelle  : 

—  poursuivre  le  programme  de  reconnaissance  profession- 
nelle; 

—  commencer  le  plus  vite  possible  a  elaborer  les  normes  et 
procedures  applicables  aux  specialites  pour  lesquelles  il 
existe  des  comites  afin  de  pouvoir  recevoir  et  traiter  les 
demandes  le  plus  vite  possible; 

—  sensibiliser  le  public  et  la  profession  au  programme  de 
reconnaissance  professionnelle  et  a  ses  avantages; 
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—  laisser  le  controle  financier  du  programme  au  Conseil  et 
miser  sur  son  auto-suffisance  d'ici  cinq  ans. 

Le  Comite  de  reconnaissance  professionnelle  a  re?u,  dans  le 
cadre  d'un  sondage  aupres  des  membres,  plus  de  300  reponses 
ecrites  de  specialistes  reconnus  par  le  Barreau,  en  majorite 
favorables  a  la  poursuite  du  programme  et  a  ses  objectifs.  Si  la 
plupart  d'entre  eux  indiquent  clairement  leur  reconnaissance 
professionnelle,  principalement  dans  leur  en-tete  ou  sur  leurs 
cartes  d'affaires,  deux  pour  cent  seulement  des  personnes  qui  ont 
participe  au  sondage  ont  augmente  leur  taux  horaire  apres  T  avoir 
obtenue. 

PROPOSITIONS  DE  LA  COMMISSION  DES  VALEURS  MOBILIERES 

Le  Conseil  a  adopte  le  rapport  du  Comite  special  qui  traite 
des  propositions  recentes  de  la  Commission  des  valeurs  mobi- 
lieres  de  T  Ontario  en  vue  de  reglementer  la  conduit e  des  experts 
et  des  expertes  dans  des  domaines  se  rapportant  a  la  Commis- 
sion. Voici  le  contenu  de  ce  rapport. 

Historique 

Le  Comite  special  a  ete  cree  lorsque  les  membres  de  la 
profession  ont  exprime  leur  inquietude  face  aux  modifications 
proposees  de  la  Loi  sur  les  valeurs  mobilieres  de  TOntario  qui,  si 
elles  etaient  appliquees,  permettraient  a  la  Commission  de 
prendre  des  mesures  disciplinaires  contre  les  avocates  et  les 
avocats.  Le  premier  memoire  du  Barreau  a  ete  presente  au 
Conseil  le  22  mars  1990,  approuve,  puis  presente  a  la  Commis- 
sion des  valeurs  mobilieres  en  avril  1990.  Les  membres  du 
Comite,  le  president,  le  directeur  general  et  le  personnel  de  la 
Commission  se  sont  rencontres  plusieurs  fois  et,  le  23  octobre 
1990,  le  Comite  a  presente  officiellement  le  rapport  devant  la 
Commission.  Le  Comite  a  egalement  examine  et  commente  les 
ebauches  suivantes  et,  avant  de  faire  connaitre  son  opinion,  a 
communique  avec  Tlnstitut  des  comptables  agrees  de  TOntario, 
les  comites  crees  par  T Association  du  Barreau  canadien— 
Ontario,  ainsi  qu'un  certain  nombre  de  cabinets  juridiques  qui 
exercent  en  droit  mobilier. 

Tels  etaient  les  principaux  sujets  d'inquietude  du  Conseil  qui 
figuraient  dans  le  premier  memoire  du  Comite  : 


221 


1)  La  proposition  qui  permettrait  a  un  tribunal  adminis- 
tratif,  devant  lequel  les  membres  de  la  profession  com- 
paraissent  ou  auquel  ils  presentent  des  documents  au  nom 
de  leur  clientele,  de  prendre  des  mesures  disciplinaires 
contre  eux,  porte  sur  le  fond  meme  du  droit  a  Tassistance 
d'un  avocat  ou  d'une  avocate  et  du  droit  de  plaider. 

2)  Traditionnellement,  seul  le  Barreau  pent  prendre  des 
mesures  disciplinaires  contre  ses  membres,  sauf  en  cas 
d'outrage  au  tribunal. 

3)  Les  propositions  qui  traitent  de  fautes  professionnelles 
sont  extremement  vagues;  par  exemple,  Tinfraction  dite 
d'«inconduite  sur  le  marche»  n'est  pas  definie. 

4)  Le  Barreau  a  toujours  defendu  le  droit  des  clients  et 
clientes  de  se  faire  representer  en  justice  par  la  personne 
de  leur  choix.  La  Commission  voudrait  pouvoir 
empecher  les  membres  de  la  profession  «qui  ont  ete 
reconnus  coupables  d*inconduite  sur  le  marche» 
d'exercer  en  droit  des  valeurs  mobilieres. 

5)  En  cas  de  poursuites  contre  des  conseilleres  et  conseillers 
professionnels,  on  ne  salt  pas  dans  quelle  mesure  la 
Commission  «echangerait  des  renseignements  avec 
d'autres  organismes  de  reglementation  et  des  organismes 
charges  de  faire  respecter  la  loi.» 

Le  Comite  a  le  plaisir  d'annoncer  que  les  propositions  ont 
ete  profondement  modifiees  depuis  la  premiere  ebauche.  La 
notion  d'«inconduite  sur  le  marche»  a  disparu  et  a  ete  remplacee, 
en  ce  qui  concerne  les  experts  et  les  expertes,  par  des  references 
aux  infractions  precises  qui  pourraient  donner  naissance  a  des 
ordonnances.  Ainsi,  la  possibilite  de  prendre  des  sanctions 
disciplinaires  contre  un  expert  ou  une  expert e  n'est  prevue  que 
dans  les  cas  ou  la  conduite  de  la  personne  visee  a  ete  signalee  au 
corps  dirigeant  de  Tordre  professionnel,  lequel  a  decide  d'exa- 
miner  la  plainte,  mais  n'a  ni  cherche  a  obtenir,  ni  obtenu  une 
ordonnance  de  suspension  temporaire.  Conformement  a  la  loi 
actuelle,  une  procedure  ne  pent  etre  engagee  contre  un  expert  ou 
une  experte  que  si  la  Commission  est  convaincue  que  la  personne 
en  question  s'est  considerablement  ecartee  des  normes  d'inte- 
grite,  d'honnetete,  de  diligence  ou  d' aptitude  qu'on  pent 
attendre  des  membres  de  la  profession  raisonnablement  com- 
petent s. 
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En  plus,  une  procedure  ne  peut  pas  etre  engagee  centre  un  expert 
ou  une  experte  en  sa  qualite  de  representant  ou  de  representante 
d'une  autre  personne  ou  d'une  entreprise  dans  le  cadre  d'une 
procedure,  engagee  ou  envisagee,  devant  la  Commission.  De 
meme,  les  ordonnances  visant  a  inter  dire  a  un  expert  ou  une 
experte  d'etre  au  service  d'un  intervenant  ou  d'une  intervenante 
sur  le  marche,  dans  le  cadre  de  ses  activites  sur  le  marche 
financier,  de  lui  offrir  ses  services  ou  de  lui  etre  associe  ne 
peuvent  pas  viser  les  societes  et  cabinets  d'experts.  L'ebauche 
actuelle  du  projet  de  loi,  qui  est  a  Tannexe  A  du  sommaire,  n'est 
pas  reproduite  dans  les  presentes. 

Bien  que  de  grands  pr ogres  aient  ete  accomplis,  le  Comite 
continue  d'avoir  des  doutes  sur  le  projet  de  loi.  Si  notre  memoire, 
qui  est  presente  a  T annexe  B  du  present  sommaire,  est  approuve 
par  le  Conseil,  il  sera  depose  a  la  Commission  des  valeurs 
mobilieres  de  TOntario  avant  le  28  juin  1991 ,  date  limite  fixee  par 
la  Commission  pour  la  presentation  des  memoires. 


ANNEXES 

Memoire  presente  par  le  Barreau  du  Haut-Canada 
a  la  Commission  des  valeurs  mobilieres 

INTRODUCTION 

Le  Barreau  a  le  grand  plaisir  de  constater  que  la  derniere  version 
des  propositions  de  la  Commission  tient  compte  d'un  certain 
nombre  de  questions  qu'il  a  eu  1' occasion  de  soulever,  avec 
d'autres  organismes  int cresses,  dans  des  memoires  precedents. 
Nous  apprecions  cette  nouvelle  occasion  qui  nous  est  donnee  de 
presenter  des  observations  sur  cette  version. 

1 .    Pouvoirs  judiciaires  de  la  Commission 

Deux  dispositions  du  paragraphe  122(1)  ont  pour  effet  de 
conferer  a  la  Commission  des  valeurs  mobilieres  des  pouvoirs 
judiciaires  ou  quasi-judiciaires  :  la  rectification  [alinea  b)]  et  la 
reparation  [alinea  e)].  Historiquement,  ces  deux  mesures  correc- 
tives sont  du  ressort  des  tribunaux,  ce  qui  pourrait  constituer  une 
source  de  conflit  constitutionnel  en  vertu  de  I'article  96. 
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2 .  Pouvoir  d 'ordonner  des  mesures  correctives  aux  termes  de 
ralinea  122(4)  c) 

Si  la  Commission  des  valeurs  mobilieres  n'apprecie  pas  les 
conseils  que  donne  un  avocat  ou  une  avocat  a  son  client  ou  sa 
cliente  dans  le  domaine  des  valeurs  mobilieres,  le  ou  la  membre 
de  la  profession  ou  son  cabinet  pourrait,  aux  termes  de  Talinea 
122(4)  c),  etre  tenu  de  «se  soumettre  a  un  controle  de  ses  activites 
professionnelles  et  d'y  apporter  les  modifications  que  la  Com- 
mission pent  lui  ordonner.» 

Pour  agir  ainsi,  la  Commission  devrait  etre  en  mesure  de 
prouver  «qu'une  personne  ou  entreprise  specialisee  qui  agit  a 
titre  d'expert  a  conseille  d'enfreindre  la  legislation  sur  les  valeurs 
mobilieres,  a  contribue  a  une  conduite  qui  constitue  une 
infraction  a  la  legislation  en  question  ou  a  fourni  un  avis  ou  des 
renseignements  mensongers  ou  trompeurs.» 

Le  paragraphe  122(4)  devrait  renvoyer  au  paragraphe 
123(1),  qui  enonce  les  deux  conditions  justifiant  la  prise  de 
mesures  contre  les  experts  et  les  expertes  : 

(1)  L' expert e  ou  T  expert  s'est  consider ablement  ecarte  des 
normes  d'integrite,  d'honnetete,  de  diligence  ou  d'apti- 
tude  qu'on  peut  attendre,  dans  des  cir Constances  compa- 
rables,  de  membres  de  la  profession  raisonnablement 
competents; 

(2)  Tordonnance  est  dans  Tinteret  public. 
L'expression  «dans  Tinteret  public»  peut  recevoir  une 

interpretation  tres  large,  mais  on  peut  surement  la  delimiter  dans 
le  domaine  du  droit  des  valeurs  mobilieres.  Nous  recommandons 
r  adoption  d'un  critere  plus  precis  :  que  la  conduite  de  la 
personne  en  question  porte  fondamentalement  atteinte  a  Tinte- 
grite  des  marches  financiers.  Ce  critere  serait  plus  utile  a  la 
Commission,  au  public  et  aux  experts  et  expertes  lorsqu'ils 
conseillent  leur  clientele  en  droit  des  valeurs  mobilieres. 

3 .  «Organisme  autonome  reconnu» 

La  definition  a  Tarticle  (1),  qui  touche  des  organismes  tels 
que  la  Bourse  de  Toronto  ou  T  association  des  courtiers  en  valeurs 
mobilieres,  devrait  etre  modifiee  en  vue  de  ne  pas  s'appliquer  aux 
ordres  professionnels  mentionnes  au  paragraphe  123(3). 
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4 .  Paragraphe  122(4) 

La  part  d' intention  visee  par  ce  paragraphe  qui  autorise  la 
Commission  a  prendre  des  mesures  contre  les  experts  et  les 
expertes  a  donne  matiere  a  de  vives  discussions.  Ainsi,  nous 
proposons  d'eliminer  le  terme  «trompeur»  afin  de  ne  pas  faire  de 
r inadvertence  un  motif  d' action  contre  un  expert  ou  une  experte. 
En  outre,  le  terme  «mensonger»  suffit  amplement  si  Tavis  ou  les 
renseignements  sont  volontairement  donnes  en  vue  d'induire  en 
erreur  la  personne  a  laquelle  ils  s'adressent. 

Nous  proposons  egalement  de  reformuler  de  la  fagon 
suivante  le  premier  alinea  du  paragraphe  122(4)  :  Texpert  ou 
r  experte  «a  recommande  une  conduite  qu'il  savait,  ou  aurait  du 
savoir,  etre  une  infraction  a  la  Loi  sur  les  valeurs  mobiUeres,  a 
contribue  a  une  conduite  qu'il  savait,  ou  aurait  du  savoir,  etre 
une  infraction  a  la  legislation  en  question  ou  a  fourni  un  avis  ou 
des  renseignements  a  la  Commission  ou  a  son  personnel  qui 

etaient  mensongers  »  Cela  permettrait  de  relever  les  fautes 

intentionnelles  commises  par  les  praticiens  et  les  praticiennes, 
ainsi  que  les  cas  d'incompetence  grave. 

Le  sens  des  mots  «a  contribue  a  une  conduite»  au  para- 
graphe 122(4)  nous  inquiete.  Nous  pensons  que  Tavocat  ou 
Tavocate  qui  propagerait  des  renseignements  financiers  qui  se 
reveler aient  inexacts  (bien  qu'il  n'en  soit  pas  conscient)  serait 
vise,  puisqu'il  aurait  contribue  a  une  conduite  qui  constituait 
une  infraction  a  la  Loi  sur  les  valeurs  mobiUeres. 

5 .  Modification  suggeree  de  I  *  alinea  122(4)  b) 
L' alinea  se  lit  comme  suit : 

b)  la  personne  ou  Tentreprise  speciahsee  ne  doit  pas  etre  au 
service  d'un  inter venant  ou  d'une  intervenante  sur  le 
marche,  dans  le  cadre  de  ses  activites  sur  le  marche 
financier,  lui  offrir  ses  services  ou  lui  etre  associee  en 
permanence  ou  pour  la  duree  que  fixe  Tordonnance; 
Nous  suggerons  d'eUminer  les  mots  «ou  lui  etre  associee» 
trop  vagues  et  ambigus  et  pensons  que  la  double  interdiction 
suffirait  dans  le  cas  des  experts  et  expertes. 

6 .  Ordonnance  permanen  te  visee  a  I  'alinea  122(4)  a) 

En  vertu  de  cet  article,  la  Commission  des  valeurs  mobilieres 
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pourrait  rendre  des  ordonnances  permanentes.  Nous  proposons 
de  donner  aux  experts  et  expertes  le  droit  de  se  defendre  une 
deuxieme  fois  apres  un  certain  temps. 

L'avocate  ou  Tavocat  radie  peut  presenter  une  demande  de 
readmission  au  Barreau.  La  radiation  n'est  pas  permanente. 

7.  Audiences  mentionnees  aux paragraphes  122(5)  et  (6)  et 
application  de  la  Loi  sur  Vexercice  des  competences  legates 

Bien  que  le  paragraphe  9(1)  de  la  Loi  sur  Vexercice  des 
competences  legates  prevoit  des  audiences  a  huis  clos,  certaines 
conditions  doivent  etre  reunies  pour  que  le  tribunal  puisse  les 
tenir  (voir  ci-dessous) 

9  (1)  Les  audiences  sont  ouvertes  au  public,  sauf  lorsque,  de 
Tavis  du  tribunal : 

a)  des  questions  interessant  la  securite  publique  pour- 
raient  etre  devoilees; 

b)  des  questions  financieres  ou  personnelles  de  nature 
intime  pourraient  etre  revelees  qui  sont  telles  qu'eu 
egard  aux  circonstances,  Tavantage  qu'il  y  a  a  ne  pas 
les  reveler  dans  T  inter  et  de  la  personne  concernee  ou 
dans  r  inter  et  public  Temporte  sur  le  principe  de  la 
publicite  des  audiences;  dans  ce  cas,  le  tribunal  peut 
entendre  ces  questions  a  huis  clos. 

Compte  tenu  des  risques  que  comporte  T  audience  publique 
pour  la  reputation  professionnelle  des  experts  et  des  expertes, 
nous  suggerons  plutot  T introduction,  par  la  Commission,  d'une 
procedure  visant  a  communiquer  a  la  personne  en  question  les 
accusations  prevues  et  lui  permettant  de  presenter  un  memoire 
avant  que  I'avis  d'audience  ne  soit  public.  Cet  avis  est  un 
document  public,  normalement  accompagne  d'un  communique. 

8 .  L  'application  du  paragraphe  123(1)  aux praticiennes  et 
praticiens  competents  mais  sans  ethique 

II  faut  absolument  etablir  que  Texpert  ou  Texperte  s'ecarte 
non  seulement  des  normes  «des  membres  de  la  profession  qui 
sont  raisonnablement  competents»,  mais  egalement  des  normes 
appliquees  par  les  membres  de  la  profession  qui  sont  conscients 
de  leurs  responsabilites.  Cela  ne  viserait  pas  les  cas  ou  il  n'y  a  pas 
eu  de  deviation  aux  normes,  mais  plutot  le  manque  d' ethique. 
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II  conviendrait  done  d'ajouter  les  mots  «et  conscients  de 
leurs  responsabilites»  au  paragraphe  en  question,  qui  se  lirait 
done  comme  suit  :  «s'est  considerablement  ecarte  des  normes 
d'integrite,  d'honnetete,  de  diligence  ou  d' aptitude  qu'on  pent 
attendre  des  membres  de  la  profession  raisonnablement  compe- 
tents  et  conscients  de  leurs  responsabilites .» 

9.  Reformulation  de  Falinea  123(3)  a) 

L'alinea  devrait  etre  reecrit  de  la  maniere  suivante  : 
«r expert  ayant  les  qualites  requises  pour  exercer  et  se  livrer  a 
Texercice  du  droit  a  Tegard  de  ...» 

10.  Clarification  du  paragraphe  123(2) 

Ce  paragraphe  porte  sur  Tannulation  des  «ordonnances  et 
procedures  contre  des  experts  et  expertes»,  et  prevoit 
«rannulation  ou  la  revocation  de  toute  procedure  ou  ordon- 
nance». 

Le  Barreau  se  demande  ce  qui  se  passerait  si  la  Commission 
des  valeurs  mobilieres  lui  renvoyait  une  affaire  et  qu'il  entamait 
une  procedure  disciplinaire,  mais  ne  cherchait  pas  a  obtenir  une 
suspension  provisoire  a  Tegard  de  la  personne  en  question  (ou  en 
cherche  une  mais  ne  I'obtient  pas.  II  vaudrait  peut-etre  mieux 
laisser  au  Barreau  et  a  la  Commission  le  soin  de  trancher  cette 
question  dans  le  cadre  d'un  protocole  d' entente. 

1 1 .  Protection  offerte par  I'alinea  123(3)  a) 

Cet  alinea  a  pour  effet  de  proteger  les  avocats  et  les  avocates 
qui  representent  leur  clientele  dans  des  procedures,  engagees  ou 
prevues,  devant  la  Commission  des  valeurs  mobilieres. 

Le  terme  «procedures»  ne  nous  parait  pas  suffisamment 
large  pour  englober  les  activites  des  avocats  et  des  avocates  qui 
representent  des  clients  et  des  clientes  a  la  Commission  dans  des 
affaires  qui  ne  constituent  pas  des  procedures  officielles  ou 
prevues.  Or,  c'est  dans  ce  contexte  que  des  problemes  se  sont  deja 
poses  et  c'est  precisement  cette  situation  qui  preoccupe  le  plus  les 
praticiens  et  les  praticiennes. 

12.  Delegation  des pouvoirs  de  la  Commission  (article  6) 

Le  Barreau  a  deja  souleve  cette  question  dans  son  memoire 
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de  decembre  1990.  Dans  la  version  precedente  des  modifications 
de  la  loi  comme  dans  la  derniere  en  date,  le  direct eur  general  ou  la 
directrice  generale  pent  assumer  les  pouvoirs  de  la  Commission, 
notamment  le  droit  de  se  prevaloir  du  paragraphe  122(4)  pour 
prendre  des  mesures  contre  un  expert  ou  une  experte. 

L' article  6  du  pro  jet  de  loi  reprend  cette  idee,  mais  le  Comite 
du  Barreau  pense  que  la  decision  de  poursuivre  en  justice  un 
expert  ou  une  experte  ne  devrait  pas  etre  deleguee  au  directeur 
general  ou  a  la  directrice  generale. 

13.  Protocole  d' entente 

Lors  des  discussions  de  Tannee  derniere,  la  ratification  d'un 
protocole  d' entente  entre  le  Barreau  et  la  Commission  a  ete 
envisagee  pour  que  les  nouvelles  dispositions  de  la  Loi  touchant 
les  juristes  soient  appliquees  equitablement  et  que  le  Barreau  soit 
tenu  au  courant  de  toutes  les  procedures  visant  les  avocats  et  les 
avocates.  II  est  entendu  que  la  Commission  fournirait  au 
Barreau,  dans  la  mesure  du  possible,  tons  les  renseignements 
pertinents  pour  qu*il  puisse  proceder  a  sa  propre  enquete  et 
entamer  une  procedure  disciplinaire,  lorsqu*elle  concluerait,  a  la 
lumiere  des  renseignements  en  sa  possession  ou  des  resultats  de 
Tenquete  qu'elle  a  elle-meme  menee,  a  Texistence  de  motifs 
justifiant  Tintroduction  d'une  procedure  contre  des  membres  du 
Barreau. 

Le  protocole  etablirait  les  modalites  selon  lesquelles  la 
Commission  renverrait  toute  question  concernant  les  avocats  et 
les  avocates  au  Barreau,  ainsi  que  les  mesures  necessaires  pour 
annuler  les  procedures  introduites  par  le  Barreau  conformement 
au  paragraphe  123(2). 

Le  Barreau  souhaiterait  rencontrer  la  Commission  pour 
discuter  du  contenu  de  ce  protocole. 


QUESTIONS  DISCIPLINAIRES 

Le  20juin  1991 

•  Patrick  Anthony  Coccimiglio 

Patrick  Anthony  CoccimigUo  de  Thunder  Bay  a  ete  reconnu 
coupable  de  manquement  professionnel  et  de  conduite  indigne 
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d'un  avocat.  En  Janvier  1987,  Coccimiglio  a  fait  preuve 
d'indecence  en  proposant  a  une  cliente  d' avoir  des  rapports 
sexuels.  En  novembre  1988,  il  avait  ete  declare  coupable 
d'agression  sexuelle  a  Tegard  d'une  autre  cliente  et  avait  regu  une 
peine  de  30  jours.  Coccimiglio  a  ete  suspendu  pour  un  an. 
L'avocat  a  ete  regu  au  Barreau  en  avril  1986. 

•  Thomas  James  Grace 

Thomas  James  Grace  d' Ottawa  a  ete  radie  du  Barreau  pour 
cause  de  manquement  professionnel  et  de  conduite  indigne  d'un 
avocat.  Le  criminaliste  a  utilise  des  stupefiants,  a  viole  le  secret 
professionnel  auquel  il  est  tenu  a  Tegard  de  sa  clientele,  a 
regulierement  demande  des  avances  a  des  personnes  inculpees  en 
matiere  criminelle  et  a  conseille  a  une  cliente  d'enfreindre  une 
condition  d'un  engagement.  L'avocat  avait  ete  admis  au  Barreau 
en  fevrier  1956. 

•  William  David  Keys 

William  David  Keys  d' Ottawa  a  ete  reconnu  coupable  de 
manquement  professionnel  et  de  conduite  indigne  d'un  avocat. 

Keys  a  emprunte  de  I'argent  a  son  client,  omis  d'en  faire  etat 
dans  ses  declarations  financieres  obligatoires  et  obtenu  prets  et 
credit  aupres  d' institutions  financieres  sans  leur  reveler  sa 
situation  financiere.  Keys  a  ete  suspendu  pour  trois  mois. 
L'avocat  a  ete  regu  au  barreau  en  avril  1982. 

•  Donald  Richard  Mantz 

Donald  Richard  Mantz  de  London  a  regu  I'autorisation  de 
demissionner  apres  avoir  ete  reconnu  coupable  de  manquement 
professionnel.  Entre  1983  et  1989,  Mantz  a  fait  preuve  de 
negligence  dans  la  defense  des  interets  de  plusieurs  clients  et 
clientes,  les  trompant  continuellement  sur  I'etat  de  leurs  affaires 
afin  de  cacher  sa  neghgence  et  a  omis  de  repondre  aux  demandes 
de  renseignements  des  experts  d' assurance  et  des  avocats  du 
personnel  du  Barreau  du  Haut-Canada  pour  discuter  des  recla- 
mations fondees  sur  la  negligence.  Environ  treize  clients  et 
cHentes  seraient  concernes.  M^  Mantz  a  cesse  d'exercer  en  fevrier 
1990;  il  avait  ete  regu  au  Barreau  en  octobre  1979. 
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•  Bradford  Wilmot  Morse 

Bradford  Wilmot  Morse  d'Ottawa  a  ete  reprimande  pour 
avoir  ete  reconnu  coupable  de  conduite  indigne  d'un  avocat. 
Me  Morse  a  agi  de  fagon  malhonnete  lorsqu'il  a  achete  un 
logement  pour  le  compte  d'un  ami  afin  d'obtenir  le  financement 
necessaire  aupres  d'un  etablissement  preteur  que  Tami  en 
question  ne  pouvait  obtenir.  L' avocat,  qui  enseigne  le  droit  a 
rUniversite  d'Ottawa,  a  ete  regu  au  Barreau  en  octobre  1979. 

•  Brian  Allen  Sherman 

Brian  Allen  Sherman,  avocat  de  Richmond  Hill,  a  ete 
reconnu  coupable  de  manquement  professionnel.  II  a  regu  une 
amende  de  3  000  $  et  a  regu  Tordre  de  faire  examiner  ses  activites 
professionnelles  par  le  Programme  d'examen  des  praticiens  et 
des  praticiennes.  M^  Sherman  a  omis  de  repondre  au  Barreau  qui 
lui  demandait  des  precisions  concernant  une  plainte  deposee  par 
un  client,  a  enfreint  un  engagement  donne  au  Barreau  et  n'a  pas 
acquitte  sa  cotisation  d'assurance-responsabilite  civile  profes- 
sionnelle  au  Barreau  pour  la  periode  de  janvier  a  juin  1990. 
L'avocat  a  ete  re?u  au  Barreau  en  mars  1977. 

•  Michael  Frank  Stoyka 

Michael  Frank  Stoyka  de  Windsor  a  ete  reconnu  coupable 
de  manquement  professionnel.  II  a  regu  une  amende  de  10  000  $ 
et  a  ete  reprimande  officiellement  par  le  Barreau  pour  n' avoir 
pas  repondu  aux  lettes  du  Barreau,  pour  avoir  induit  en  erreur 
une  coUegue  et  pour  avoir  demande  300  d' inter ets  sur  un  pret 
de  10  000  $,  contrairement  au  Code  criminel.  L'avocat  a  ete  re?u 
au  Barreau  en  mars  1969. 

•  Wolf  Von  Teichman 

Wolf  Von  Teichman  de  Toronto  a  ete  suspendu  pour  six  mois 
par  suite  de  manquement  professionnel.  M^  Teichman  ne  s'est 
pas  acquitte  de  ses  obligations  de  fiduciaire  en  privilegiant 
I'interet  d'un  autre  cUent  dans  deux  operations  immobiheres 
impliquant  1' achat  et  la  revente  immediate  d'une  propriete 
agricole.  L'avocat  a  ete  regu  au  Barreau  en  mars  1971 . 
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•  Paul  Hubert  Watson 

Paul  Hubert  Watson  d'Ottawa-Carleton  a  ete  reprimande 
pour  cause  de  manquement  professionnel.  Watson  a  omis  de 
presenter  au  Barreau  les  declarations  financieres  obligatoires  et 
de  repondre  au  Barreau  qui  lui  demandait  des  precisions 
concernant  la  plainte  d'un  client  et  a  egalement  enfreint  un 
engagement  fait  au  Barreau.  L'avocat  a  ete  re^u  au  Barreau  en 
avril  1964. 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  SPECIAL  CONVOCATION 


September  11th,  1991 

A  Special  Convocation  was  held  to  confirm  the  following 
Standing  Committees  for  1991/92. 

Standing  Committees  1991/92 
as  at  September  11, 1991 


EQUITY  IN  LEGAL  EDUCATION  AND  PRACTICE 


Strosberg,  H.  (Chair) 
Lax,  J.  (Vice-Chair) 
Lamek,  P.S.A. 
Krishna,  V. 


Murray,  R.W. 
Rock,  A.M. 
Stewart,  A.M. 


RESEARCH  &  PLANNING 

Bastedo,  T.G.  (Chair) 
Brennan,  L.  (Vice-Chair) 
Manes,  R.D.  (Vice-Chair) 
Copeland,  P. 
Curtis,  C. 
Elliott,  E.S. 


Feinstein,  A. 
Ferrier,  L.K. 
Lawrence,  A. 
McKinnon,  C.L. 
Mohideen,  F. 
Scott,  D.W. 


LIBRARIES  &  REPORTING 

Murphy,  D.J.  (Chair) 
Topp,  R.C.  (Vice-Chair) 
Bragagnolo,  R.C. 
Cullity,  M.C. 
Elliott,  E.S. 
Farquharson,  G.H.T. 


Henderson,  G. 
Hickey,  M.G. 
O'Connor,  D.R. 
Pepper,  P. B.C. 
Weaver,  M.P. 


ADMISSIONS 

Chapnik,  S.  (Chair) 
Levy,  E.J.  (Vice-Chair) 
Brennan,  L. 
Howie,  K.E. 


Lamek,  P.S.A. 
Stewart,  A.M. 
Strosberg,  H. 
Lamont,  D.H.L. 
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COMMUNICATIONS 

McKinnnon,  CD.  (Chair) 
Bastedo,  T.G.  (Vice-Chair) 
Kiteley,  F.  (Vice-Chair) 
Carter,  R.J. 
Ground, J.D. 

LEGAL  EDUCATION 

Lamek,  P.S.A.  (Chair) 
Cullity,  M.C.  (Vice-Chair) 
Lament,  D.H.L.  (Vice-Chair) 
Bastedo,  T.G. 
Bellamy,  D. 
Brennan,  L. 
Chapnik,  S. 

UNAUTHORIZED  PRACTICE 

Carter,  R.J.  (Chair) 
Hickey,  M.G.  (Vice-Chair) 
Cass,  R.W. 
Farquharson,  G.H.T. 
Graham,  N. 

LEGISLATION  &  RULES 
Cullity,  M.  (Chair) 
Elliott,  E.S.  (Vice-Chair) 
Cass,  R.W. 

WOMEN  IN  THE  LEGAL  PROFESSION 

Bellamy,  D.  (Chair) 
Mohideen,  F.  (Vice-Chair) 
Bastedo,  T.G. 
Chapnik,  S. 
Copeland,  P. 

FRENCH  LANGUAGE  SERVICES 
Peters,  P.J.  (Chair) 
Palmer,  K.J.  (Vice-Chair) 
Topp,  R.C.  (Vice-Chair) 


Kemp-Welch,  R.W. 
Murray,  R.W. 
Palmer,  K.J. 
Thom,  S. 
Yachetti,  R. 


Epstein,  P.M. 
Ground, J.D. 
Krishna,  V. 
Legge,  L.L. 
McKinnon,  C. 
Scace,  A.R.A. 
Somerville,  M.J 


Lawrence,  A. 
Mohideen,  F. 
O'Connor,  D. 
Scott,  D.W. 
Weaver,  M.P. 


Lerner,  S. 
Murphy,  D. 
Thom,  S. 


Cullity,  M.C. 
Ferrier,  L.K. 
Lax,  J. 
Scott,  D.W. 
Stewart,  A.M 


Campbell,  C. 
Krishna,  V. 
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COUNTY  &  DISTRICT  LIAISON 

Bragagnolo,  R.  (Chair) 
Curtis,  C.  (Vice-Chair) 
Cooper,  A.M. 


Elliott,  E.S. 
Levy,  E.J. 


PROFESSIONAL  STANDARDS 

Yachetti,  R.D.  (Chair) 
Weaver,  M.P.  (Vice-Chair) 
Finkelstein,  N. 
Furlong,  P.G. 
Legge,  L.L. 


Manes,  R.D. 
O'Connor,  D.R. 
Rock,  A.M. 
Wardlaw,  J.J. 


LAWYERS  FUND  FOR  CLIENT  COMPENSATION 


Ruby,  C.C.  (Chair) 
Murray,  R.W.  (Vice-Chair) 
Strosberg,  H.  (Vice-Chair) 
Howie,  K.E. 


Lerner,  S. 
Somerville,  M.J, 
Thorn,  S. 


DISCIPLINE-POLICY  SECTION 
Rock,  A.M.  (Chair) 
Peters,  P.J.  (Vice-Chair) 
Topp,  R.C.  (Vice-Chair) 
Bellamy,  D. 
Cooper,  A.M. 
Finkelstein,  N. 
Graham,  N. 


McKinnon,  CD. 
Murphy,  D.J. 
Murray,  R.W. 
O'Connor,  D. 
Scott,  D.W. 
Thom,  S. 
Yachetti,  R.D. 


INSURANCE 

Campbell,  C.L.  (Chair)  Howie,  K.E. 

Bragagnolo,  R.C.  (Vice-Chair)  Palmer,  K.  J. 

Hickey,  M.G.  (Vice-Chair)  Scace,  A.R.A. 

Cass,  R.W.  Strosberg,  H. 

Epst ein ,  P.  M .  Wardlaw,  J.J. 


LEGAL  AID 

Kiteley,  F.  (Chair) 
Carter,  R.J.  (Vice-Chair) 
Copeland,  P.  (Vice-Chair) 


Brennan,  L. 
Curtis,  C. 
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INVESTMENTS 

Wardlaw,  J.J.  (Chair) 
Feinstein,  A.  (Vice-Chair) 


Hickey,  M.G. 


FINANCE  AND  ADMINISTRATION 
Howie,  K.E.  (Chair) 
Bellamy,  D.  (Vice-Chair) 
Wardlaw,  J.J.  (Vice-Chair) 
Bastedo,  T.G. 
Bragagnolo,  R.C. 
Ferrier,  L.K. 
Furlong,  P.G. 


Lamont,  D.H.L. 
Lerner,  S. 
Murray,  R.W. 
Pepper,  P. B.C. 
Scace,  A.R.A. 
Weaver,  M.P. 


PROFESSIONAL  CONDUCT 

Somerville,  M.J.  (Chair) 
Levy,  E.J.  (Vice-Chair) 
Campbell,  C.L. 
Chapnik,  S. 
Cullity,  M.C. 
Elliott,  E.S. 
Epstein,  P.M. 


Feinstein,  A. 
Finkelstein,  N. 
Mohideen,  F. 
Rock,  A.M. 
Ruby,  C.C. 
Topp,  R.C. 


CLINIC  FUNDING 

Epstein,  P.M.  (Chair) 


Lax,  J. 


CERTIFICATION 

O'Connor,  D.R.  (Chair) 
Scott,  D.  (Vice-Chair) 
Furlong,  P.G. 


Hickey,  M.G. 
Krishna,  V. 
Yachetti,  R.D. 


LE  BARREAU  DU  HAUT-CANADA 


DELIBERATIONS  DE  L'ASSEMBLEE  EXTRAORDINAIRE 
DU  CONSEIL 


Le  11  septembre  1991 

Le  Conseil  s'est  reuni  en  assemblee  extraordinaire  afin  de 
ratifier  les  nominations  aux  comites  permanents  pour  Tannee 
1991-1992. 

Comites  permanents  en  1991-1992 
au  11  septembre  1991 

EQUITE  DANS  LA  FORMATION  JURIDIQUE  ET 
DANS  L'EXERCICE  DU  DROIT 

Strosberg,  H.  (president)  Murray,  R.W. 

Lax,  J.  (vice-presidente)  Rock,  A.M. 

Lamek,  P.S.A.  Stewart,  A.M. 
Krishna,  V. 


RECHERCHE  ET  PLANIFICATION 
Bastedo,  T.G.  (president) 
Brennan,  L.  (vice-president) 
Manes,  R.D.  (vice-president) 
Copeland,  P. 
Curtis,  C. 
Elliott,  E.S. 


Feinstein,  A. 
Ferrier,  L.K. 
Lawrence,  A. 
Mckinnon,  C.L. 
Mohideen,  F. 
Scott,  D.W. 


BIBLIOTHEQUES  ET  PUBLICATION  DES  DECISIONS  JUDICIAIRES 


Murphy,  D.J.  (president) 
Topp,  R.C.  (vice-president) 
Bragagnolo,  R.C. 
Cullity,  M.C. 
Elliott,  E.S. 
Farquharson,  G.H.T. 


Henderson,  G. 
Hickey,  M.G. 
O'Connor,  D.R. 
Pepper,  P. B.C. 
Weaver,  M.P. 


ADMISSIONS 

Chapnik,  S.  (president) 
Levy,  E.J.  (vice-president) 
Brennan,  L. 
Howie,  K.E. 


Lamek,  P.S.A. 
Stewart,  A.M. 
Strosberg,  H. 
Lamont,  D.H.L. 


236 


COMMUNICATIONS 

McKinnnon,  CD.  (president) 
Bastedo,  T.G.  (vice-president) 
Kiteley,  F.  (vice-presidente) 
Carter,  R.J. 
Ground, J.D. 


Kemp-Welch,  R.W. 
Murray,  R.W. 
Palmer,  K.J. 
Thom,  S. 
Yachetti,  R. 


FORMATION  JURIDIQUE 

Lamek,  P.S.A.  (president) 
Cullity,  M.C.  (vice-president) 
Lament,  D.H.L.  (vice-president) 
Bastedo,  T.G. 
Bellamy,  D. 
Brennan,  L. 
Chapnik,  S. 


Epstein,  P.M. 
Ground,  J.D. 
Krishna,  V. 
Legge,  L.L. 
McKinnon,  C. 
Scace,  A.R.A. 
Somerville,  M.J. 


EXERCICE  ILLEGAL 

Carter,  R.J.  (president)  Lawrence,  A. 

Hickey,  M.G.  (vice-president)  Mohideen,  F. 

Cass,  R.W.  O'Connor,  D. 

Farquharson,  G.H.T.  Scott,  D.W. 

Graham,  N.  Weaver,  M.P. 


LEGISLATION  ET  REGLEMENTATION 

Cullity,  M.  (president)  Lerner,  S. 

Elliott,  E.S.  (vice-president)  Murphy,  D. 

Cass,  R.W.  Thom,  S. 


LES  FEMMES  DANS  LA  PROFESSION  JURIDIQUE 


Bellamy,  D.  (presidente) 
Mohideen,  F.  (vice-presidente) 
Bastedo,  T.G. 
Chapnik,  S. 
Copeland,  P. 


Cullity,  M.C. 
Ferrier,  L.K. 
Lax,  J. 
Scott,  D.W. 
Stewart,  A.M, 


SERVICES  EN  FRANgAIS 

Peters,  P.J.  (presidente)  Campbell,  C. 

Palmer,  K.J.  (vice-presidente)       Krishna,  V. 
Topp,  R.C.  (vice-president) 


LIAISON  AVEC  LES  COMTES  ET  DISTRICTS 

Bragagnolo,  R.  (president)  Elliott,  E.S. 

Curtis,  C.  (vice-presidente)  Levy,  E.J. 

Cooper,  A.M. 


NORMES  PROFESSIONNELLES 
Yachetti,  R.D.  (president) 
Weaver,  M.P.  (vice-presidente) 
Finkelstein,  N. 
Furlong,  P.O. 
Legge,  L.L. 


Manes,  R.D. 
O'Connor,  D.R. 
Rock,  A.M. 
Wardlaw,  J.J. 


FONDS  D'INDEMNISATION  DE  LA  CLIENTELE 

Ruby,  C.C.  (president)  Lerner,  S. 

Murray,  R.W.  (vice-president)  Somerville,  M.J. 

Strosberg,  H.  (vice-president)  Thom,  S. 
Howie,  K.E. 


DISCIPLINE  -  POLITIQUE 

Rock,  A.M.  (president) 
Peters,  P.J.  (vice-presidente) 
Topp,  R.C.  (vice-president) 
Bellamy,  D. 
Cooper,  A.M. 
Finkelstein,  N. 
Graham,  N. 


McKinnon,  CD. 
Murphy,  D.J. 
Murray,  R.W. 
O'Connor,  D. 
Scott,  D.W. 
Thom,  S. 
Yachetti,  R.D. 


ASSURANCE 

Campbell,  C.L.  (president)  Howie,  K.E. 

Bragagnolo,  R.C.  (vice-president)  Palmer,  K.  J. 
Hickey,  M.G.  (vice-president)       Scace,  A.R.A. 
Cass,  R.W.  Strosberg,  H. 

Epstein,  P.M.  Wardlaw,  J.J. 


AIDE  JURIDIQUE 

Kiteley,  F.  (presidente)  Brennan,  L. 

Carter,  R.J.  (vice-president)         Curtis,  C. 
Copeland,  P.  (vice-president) 
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PLACEMENTS 

Wardlaw,  J.J.  (president)  Hickey,  M.G. 

Feinstein,  A.  (vice-president) 


FINANCES  ET  ADMINISTRATION 
Howie,  K.E.  (president) 
Bellamy,  D.  (vice-presidente) 
Wardlaw,  J.J.  (vice-president) 
Bastedo,  T.G. 
Bragagnolo,  R.C. 
Ferrier,  L.K. 
Furlong,  P.G. 


Lamont,  D.H.L, 
Lerner,  S. 
Murray,  R.W. 
Pepper,  P. B.C. 
Scace,  A.R.A. 
Weaver,  M.P. 


DEONTOLOGIE 

Somerville,  M.J.  (president) 
Levy,  E.J.  (vice-president) 
Campbell,  C.L. 
Chapnik,  S. 
Cullity,  M.C. 
Elliott,  E.S. 
Epstein,  P.M. 


Feinstein,  A. 
Finkelstein,  N. 
Mohideen,  F. 
Rock,  A.M. 
Ruby,  C.C. 
Topp,  R.C. 


FINANCEMENT  DES  CLINIQUES 

Epstein,  P.M.  (president)  Lax,  J. 


RECONNAISSANCE  PROFESSIONNELLE 

O'Connor,  D.R.  (president)  Hickey,  M.G. 
Scott,  D.  (vice-president)  Krishna,  V. 

Furlong,  P.G.  Yachetti,  R.D. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


September  27th,  1991 

Present  at  the  morning  session 

Treasurer  (James  M.  Spence),  Bastedo,  Bellamy,  Bragagnolo, 
Campbell,  Cass,  Curtis,  Elliott,  Epstein,  Ferrier,  Furlong, 
Ground,  Hickey,  Howie,  Howland,  Jarvis,  Kiteley,  Lamek,  Lax, 
Lerner,  Levy,  McKinnon,  Manes,  Mohideen,  Murphy,  D. 
O'Connor,  Palmer,  Pepper,  Peters,  Rock,  Ruby,  Scott, 
Somerville,  Strosberg,  Thom,  Wardlaw,  Weaver  and  Yachetti. 

Present  at  the  afternoon  session 

Treasurer,  Bastedo,  Bellamy,  Bragagnolo,  Campbell,  Cass, 
CuUity,  Curtis,  Elliott,  Epstein,  Feinstein,  Goudge,  Ground, 
Hickey,  Howie,  Howland,  Jarvis,  Kiteley,  Lamek,  Lax,  Lerner, 
Levy,  McKinnon,  Manes,  Mohideen,  Murphy,  D.  O'Connor, 
Palmer,  Peters,  Rock,  Scott,  Somerville,  Topp,  Wardlaw  and 
Weaver. 

FINANCE  AND  ADMINISTRATION 

•  Financial  Statements  for  Year  Ended  June  30th,  1991 

The  Audited  Financial  Statements  were  approved  by  Con- 
vocation and  will  be  presented  at  the  Annual  Meeting  of  the 
Society  on  November  13th,  1991.  The  Financial  Statements  show 
the  results  for  the  Society's  three  separate  funds  for  the  year 
ended  June  30  1991.  Highlights  of  the  Financial  Statements  are 
set  forth  below. 

GENERAL  FUND 

Despite  a  significant  shortfall  in  enrolment  in  Continuing 
Legal  Education,  which  resulted  in  that  program  having  a  deficit 
for  the  year  of  $653,593,  the  general  fund  generated  a  small 
surplus  of  $172,843  on  total  revenues  of  $31,043,693.  This  was 
made  possible  by  curtailment  of  expenses  in  other  program 
areas. 
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The  financing  of  the  building  addition  which  was  substan- 
tially completed  by  the  year-end,  required  outside  funding  by 
way  of  a  bank  line  of  credit  of  $6,500,000. 

ERRORS  AND  OMISSIONS  INSURANCE  FUND 

The  recession  in  Ontario  has  resulted  in  significantly  greater 
than  anticipated  claims  experience.  The  number  of  claims  is  up 
by  43%  from  2,345  to  3,365  and  average  value  is  up  by  26%  from 
$14,800  to  $18,700.  Therefore,  the  provision  for  claims  has 
increased  from  $20,198,758  in  1990  to  $42,265,069  in  1991. 

The  funds  required  to  provide  for  that  increase  in  reserves 
were  furnished,  to  a  large  extent,  by  the  surpluses  which  had  been 
accumulated  over  prior  years.  The  Insurance  and  Finance 
Committees  are  currently  studying  projections  and  options  for 
the  management  of  the  fund  during  the  coming  years. 

LAWYERS'  FUND  FOR  CLIENT  COMPENSATION 

This  fund  continues  to  show  a  significant  balance,  which 
stands  at  present  at  $32,334,427.  Total  claims  against  the  fund  of 
$21,  307,133  are  up  from  $7,941,685  last  year.  If  applicable  per 
claimant  Hmits  are  apphed  to  the  existing  claims,  total  payments 
from  the  fund  would  not  exceed  $1 1,704,962. 

INSURANCE 

As  indicated  in  the  financial  statements  for  the  fiscal  year 
1990/91,  there  has  been  a  significant  increase  in  both  claim 
frequency  and  severity.  The  claims  paid  and  reserved  in  1990/91 
exceed  revenues  and  surplus  by  $1.4  million  dollars  as  at  June 
30th,  1991. 

Convocation  was  advised  that  the  surplus  accumulated  in 
previous  years  has  substantially  cushioned  the  impact  of  recent 
claims.  It  is  anticipated  that  a  satisfactory  surplus  position  can  be 
restored  over  the  next  few  years.  The  Insurance  Committee  is 
taking  steps  to  deal  with  the  impact  that  the  last  year's  claims 
experience  will  have  on  future  insurance  levies,  including  a 
review  of  a  wide  variety  of  options  for  levy  rates  and  structure. 
Steps  are  also  underway  to  review  and  develop  future  loss 
prevention  programs  and  to  enhance  those  already  in  existence. 
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LEGAL  AID 

•  Environmental  Cases 

Convocation  adopted  a  recommendation  of  the  Legal  Aid 
Committee  that  the  Legal  Aid  Plan  cease  to  grant  legal  aid 
certificates  to  groups  involved  in  environmental  cases. 

Applications  from  groups  seeking  certificates  for  environ- 
mental cases  have  in  the  past  been  considered  by  the  Group 
Applications  and  Test  Cases  Sub-committee  and  the  Sub-Com- 
mittee has  in  the  past  recommended  that  certificates  be  issued. 

With  the  increasing  complexity  of  environmental  issues, 
hearings  have  become  lengthier  and  more  complicated,  with  a 
resultant  increase  in  costs.  One  application  before  the  Sub-Com- 
mittee estimated  costs  at  $627,780.  The  Sub-Committee  was 
concerned  that  funding  environmental  cases  on  such  a  scale 
might  jeopardize  other  worthwhile  group  applications  and  that 
the  Sub-Committee  itself  did  not  have  the  expertise  or  resources 
to  fully  analyze  and  monitor  the  costs  of  environmental  cases. 
The  Sub-Committee  was  also  cognizant  that  some  environmen- 
tal cases  can  be  funded  under  the  Intervenor  Funding  Project 
Act, 

After  reviewing  the  types  of  procedures  for  which  funding  is 
sought  as  well  as  some  recent  appHcations,  the  Sub-Committee 
concluded  that: 

1.  The  cost  of  environmental  cases  coming  before  the  Sub- 
Committee  is  extraordinary,  and  is  vastly  beyond  the  cost  of 
other  cases  that  it  considers.  The  estimated  cost  of  the  single  case 
now  before  the  Sub-Committee  that  prompted  this  report  is 
several  hundred  thousand  dollars  greater  than  the  estimated  cost 
of  all  the  certificates  recommended  by  the  Sub-Committee  over 
the  past  year. 

2.  There  are  many  needy  and  worthwhile  cases  brought  by 
persons  requiring  assistance  from  Legal  Aid  and  that  hundreds 
of  such  cases  could  be  funded  for  the  cost  of  a  single  environmen- 
tal case. 

3.  The  Sub-Committee,  which  is  a  volunteer  body  of  lawyers 
and  lay  people,  lacks  the  time  and  the  ability  to  hold  hearings  as 
extensive  as  the  funding  panel  holds  under  the  Intervenor 
Funding  Project  Act .  The  Sub-Committee  is  not  in  a  position,  as 
that  funding  panel  is,  to  persuade  parties  of  similar  interests  to 


242 


consolidate  their  efforts  as  a  condition  of  funding.  Nor  does  the 
Sub-Committee  or  anyone  in  the  Legal  Accounts  office  have  the 
expertise,  as  agents  of  the  funding  panel  do,  to  administer  the 
funding  provided  to  ensure  that  the  funds  are  spent  appropri- 
ately. 

4.  The  Intervenor  Funding  Project  Act  provides  an  alternative 
mechanism  for  the  funding  of  some  environmental  cases. 

Based  on  those  conclusions  the  following  recommendations 
were  made  and  accepted  by  the  Legal  Aid  Committee  and 
Convocation: 

1 .  The  Ontario  Legal  Aid  Plan  is  not  an  appropriate  funding 
body  for  environmental  cases  before  (a)  the  Environmental 
Assessment  Board  and  the  Joint  Board  and  (b)  the  Environmen- 
tal Appeal  Board.  As  a  matter  of  poUcy,  legal  aid  funding  should 
not  be  made  available  in  those  cases. 

2.  In  order  to  create  equality  for  the  citizens  of  Ontario, 
however,  the  Ontario  Legal  Aid  Plan  will  urge  the  Attorney 
General  and  the  Minister  of  the  Environment  to  ensure  funding 
for  citizens  requiring  representation  before  the  Environmental 
Appeal  Board  through  the  Intervenor  Funding  Project  Act  (or 
such  other  mechanism  as  is  appropriate)  just  as  funding  is 
currently  available  before  the  Environmental  Assessment  Board 
and  the  Joint  Board. 

3.  Consistent  with  this  policy,  potential  appHcants  will  be 
informed  that  the  Ontario  Legal  Aid  Plan  will  not  entertain 
appUcations  for  funding  for  proceedings  before  those  bodies. 

•  Legal  Aid  Funding 

Convocation  was  alerted  to  the  significant  increase  in  Legal 
Aid  expenditures  anticipated  as  a  result  of  the  number  of 
certificates  recently  issued,  which  increased  by  40.7%  during  the 
period  July  31st,  1990  to  July  31st,  1991  compared  with  the 
preceding  twelve  month  period.  As  a  result  of  the  increase  in  the 
number  of  certificates  issued,  as  well  as  increased  activity  in 
other  areas  of  the  Plan,  it  is  now  projected  that  the  Fund  will 
have  a  deficit  of  $54.6  miUion  dollars  by  June  of  1992. 
Convocation  was  advised  that  the  Committee  is  continuing 
discussions  with  the  Government  of  Ontario  regarding  this 
anticipated  shortfall  and  will  report  further  on  the  matter. 
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PROFESSIONAL  CONDUCT 

•  Lawyers  paying  interest  on  overdue  accounts 

Paragraph  6  of  the  Commentary  under  Rule  13  addresses 
'The  Duty  to  Meet  Financial  Obligations"  and  provides  in  part: 

In  order  to  maintain  the  honour  of  the  Bar,  lawyers 
have  a  professional  duty  (quite  apart  from  any  legal 
HabiHty)  to  meet  financial  obligations  incurred,  assumed  or 
undertaken  on  behalf  of  cUents  unless,  before  incurring 
such  an  obligation  the  lawyer  clearly  indicates  in  writing 
that  the  obligation  is  not  to  be  a  personal  one. 

Lawyers  have  a  professional  duty  generally  to  meet 
financial  oHgations  in  relation  to  their  practice,  including 
prompt  payment  of  the  deductible  under  the  Society's 
Errors  and  Omissions  Insurance  Plan  when  properly  called 
upon  to  do  so. 

Questions  have  been  raised  with  the  Law  Society  as  to 
whether  a  lawyer  is  required  to  pay  interest  on  such  accounts. 

It  is  a  question  of  law  whether  interest  is  payable  or  not. 
The  facts  of  each  case  will  determine  whether  the  lawyer  was  or 
was  not  responsible  for  the  payment  of  interest.  The  term 
financial  obligations"  would  include  any  interest  that  might  be 
due  and  owing.  Hence  it  is  unnecessary  to  amend  the  existing 
Commentary. 

•  Proposal  by  a  lawyer  presently  doing  tax  planning  in  an 
accounting  firm  to  open  a  law  practice  completely  separate 
from  the  accounting  firm 

A  lawyer  directed  the  following  inquiry  to  the  Professional 
Conduct  Committee: 

1 .  He  is  working  in  a  national  accounting  firm  as  a  tax  planner. 
He  is  scrupulous  to  make  sure  that  he  expresses  no  legal  opinion 
and  is  not  held  out  as  a  lawyer.  Clients  of  the  accounting  firm 
whom  he  services  are  told  that  they  must  consult  their  lawyer  for 
information  as  to  compHance  with  the  law  in  any  tax  scheme. 

2.  The  lawyer  would  Hke  to  open  up  a  law  practice  devoted 
exclusively  to  the  handUng  of  tax  cases  before  the  Tax  Court  of 
Canada.  The  law  firm  would  be  in  premises  separate  from  the 
accounting  firm.  The  cHents  would  be  billed  directly  by  him. 
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There  would  be  no  financial  arrangement  between  him  in  his 
capacity  as  a  lawyer  and  the  accounting  firm  that  hires  him. 

3 .  If  a  cHent  of  the  accounting  firm  had  a  Tax  Court  matter,  the 
accounting  firm  would  tell  the  client  that  he  should  hire  a  lawyer 
(as  of  January  1, 1991  only  lawyers  can  handle  Tax  Court  matters 
of  $7,000  or  more).  If  the  chents  asked  for  the  name  of  a  lawyer, 
the  accounting  firm  would  tell  the  cHent  that  one  of  its  tax 
planners  carried  on  a  separate  law  practice  focused  on  Tax  Court 
cases.  This  disclosure  would  be  evidenced  in  writing.  There 
would  be  no  steering. 

The  Committee  concluded  and  Convocation  concurred  that 
the  proposal  was  in  order.  The  law  practice  would  be  separate 
and  distinct  from  the  accounting  firm's  operations. 

The  accounting  firm  should  in  referring  persons  to  lawyers 
in  Tax  Court  cases  give  the  names  of  at  least  three  practitioners 
doing  this  type  of  litigation,  one  of  whom  would  be  the  lawyer 
who  also  works  as  a  tax  planner  in  the  accounting  firm.  It  should 
also  be  explained  that  this  lawyer  has  a  relationship  with  the 
accounting  firm  and  that  the  chent  is  completely  free  to  see 
another  lawyer  on  that  Ust. 

•  Reporting  misconduct  to  the  Law  Society 

A  sub-committee  has  been  investigating  the  adequacy  of 
paragraph  1  of  the  Commentary  to  Rule  13  (reporting  of 
misconduct  to  the  Law  Society).  It  reads: 

Unless  the  lawyer  who  tends  to  depart  from  proper  pro- 
fessional conduct  is  checked  at  an  early  stage,  loss  or 
damage  to  chents  or  others  may  ensue.  Evidence  of  minor 
breaches  may,  on  investigation,  disclose  a  more  serious 
situation  or  may  indicate  the  commencement  of  a  course  of 
conduct  which  would  lead  to  serious  breaches  in  the  future. 
It  is,  therefore,  proper  (unless  it  be  privileged  or  otherwise 
unlawful)  for  a  lawyer  to  report  to  the  Society  any  instance 
involving  a  breach  of  these  Rules.  Where,  however,  there  is  a 
reasonable  hkelihood  that  someone  will  suffer  serious 
damage  as  a  consequence  of  an  apparent  breach,  for  ex- 
ample where  a  shortage  of  trust  funds  is  involved,  the  lawyer 
has  an  obligation  to  report  the  matter  unless  it  is  privileged 
or  otherwise  unlawful  to  do  so.  In  all  cases  the  report  must 
be  made  bona  fide  without  malice  or  ulterior  motive. 
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The  sub-committee  has  proposed  a  draft  amendment  to  this 
paragraph  which  it  beUeves  will  give  greater  direction  to  the 
profession  as  to  when  they  should  report.  Set  out  below  is  a  draft 
Paragraph  1 : 

Unless  the  lawyer  who  tends  to  depart  from  proper 
professional  conduct  is  checked  at  an  early  stage,  loss  or 
damage  to  chents  or  others  ensue.  Evidence  of  minor 
breaches  may,  on  investigation,  disclose  a  more  serious 
situation  or  may  indicate  a  course  of  conduct  leading  to 
serious  breaches.  A  lawyer  has  a  discretion  whether  to 
report  minor  breaches  to  the  Law  Society. 

A  lawyer  having  knowledge  that  another  lawyer  has 
committed  a  breach  of  the  Rules  of  Professional  Conduct 
that  raises  a  substantial  question  as  to  that  lawyer's  honesty, 
trustworthiness  or  fitness  as  a  lawyer  shall  make  a  report  to 
the  Law  Society  unless  the  knowledge  is  privileged  or  it  is 
unlawful  to  make  the  report.  Nothing  in  this  paragraph  is 
meant  to  interfere  with  or  override  the  traditional  soHcitor- 
cUent  relationship.  Should  a  lawyer  consider  making  a 
report,  but  is  uncertain  whether  such  a  report  is  mandatory, 
the  lawyer  should  first  consult  with  the  Law  Society  on  a 
no-names  basis.  In  all  cases  the  report  must  be  bona  fide 
without  maUce  or  ulterior  motive. 

The  sub-committee  is  asking  for  written  submissions  from 
the  profession  on  the  proposed  draft.  They  should  be  directed  to 
the  attention  of  Stephen  E.  Traviss,  Senior  Counsel— Profes- 
sional Conduct. 

•  Duty  of  a  lawyer  to  a  client— should  that  lawyer  cross  a 
picket  line  to  attend  a  hearing  where  the  rights  of  a  client  are 
being  decided? 

The  strike  by  some  members  of  Pubhc  Service  Alliance  of 
Canada  has  meant  that  lawyers  representing  chents  before  the 
Immigration  and  Refugee  Board  would  have  to  cross  a  picket 
line  in  order  to  get  to  their  cHent's  hearing. 

One  lawyer  is  upset  with  this  state  of  affairs  because  he, 
from  time  to  time,  represents  unions  and  employees  in  labour 
relations  matters.  It  has  been  suggested  to  him  that  he  may  owe  a 
higher  duty  to  advance  his  client's  interests  by  attending  the 
hearing.  He  has  suggested  that  in  some  instances  it  might  be  in  his 
client's  best  interest  for  him  not  to  be  there. 
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Convocation  accepted  the  Committee's  opinion  that  a 
lawyer's  highest  duty  is  to  the  cUent.  If  a  lawyer  in  good 
conscience  cannot  cross  a  picket  line  to  attend  a  hearing  (or  for 
that  matter  a  trial)  the  lawyer  must  take  all  steps  necessary  to 
ensure  that  the  chent's  interests  are  not  prejudiced  and  that  the 
client  is  now  represented  by  competent  new  counsel. 

The  Committee  notes  that  paragraph  7  of  the  Commentary 
under  Rule  8  (Withdrawal  of  Services)  addresses  these  require- 
ments: 

No  hard  and  fast  rules  can  be  laid  down  as  to  what  will 
constitute  reasonable  notice  prior  to  withdrawal.  Where  the 
matter  is  covered  by  statutory  provisions  or  rules  of  court, 
these  will  govern.  In  other  situations  the  governing  principle 
is  that  the  lawyer  should  protect  the  cHent's  interests  to  the 
best  of  the  lawyer's  ability  and  should  not  desert  the  cUent  at 
a  critical  stage  of  a  matter  or  at  a  time  when  withdrawal 
would  put  the  client  in  a  position  of  disadvantage  or  peril. 


DISCIPLINE  MATTERS 
September  26th,  1991 

Present  at  the  morning  session 

Treasurer  (James  M.  Spence),  Bastedo,  Cass,  Cullity, 
Curtis,  EUiott,  Feinstein,  Goudge,  Kiteley,  Krishna, 
Lamont,  Lax,  McKinnon,  Manes,  Mohideen,  Murray, 
Palmer,  Peters,  Richardson,  Rock,  Scott,Toppand  Yachetti. 

Present  at  the  afternoon  session 

Treasurer,  Bastedo,  Cass,  Cullity,  Curtis,  EUiott,  Feinstein, 
Goudge,  Lax,  McKinnon,  Manes,  Mohideen,  Palmer, 
Rock,  Scott,  Thom,  Topp,  Weaver  and  Yachetti. 

•  Albert  John  Bickerton 

Albert  John  Bickerton  of  Toronto  was  found  guilty  of 
professional  misconduct  and  pubUcly  reprimanded.  He  had 
failed  to  file  mandatory  annual  financial  statements  with 
the  Law  Society  for  the  years  1989,  1990  and  1991.  The 
sohcitor  was  called  to  the  Bar  in  April  1978. 
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•  Stephen  Anthony  Michael  Chernof  f 

Stephen  Anthony  Michael  Chernoff  of  Scarborough  was 
disbarred  for  professional  misconduct.  During  the  years  1989, 
1990  and  1991,  Mr.  Chernoff  misappropriated  over  $800,000  in 
cHent  trust  funds  relating  to  mortgage  transactions.  The  soUcitor 
was  called  to  the  Bar  in  March  1977. 

•  Joseph  Andrew  Dalrymple 

Joseph  Andrew  Dalrymple  of  Newcastle  was  found  guilty  of 
professional  misconduct  and  permitted  to  resign.  He  had  failed 
to  serve  four  chents  properly  by  making  false  statements  about 
the  status  of  their  files.  Mr.  Dalrymple  had  also  attempted  to 
frustrate  a  Law  Society  investigation  into  his  affairs  by  deceiving 
investigators.  He  gave  false  testimony  before  a  disciphne  com- 
mittee and  breached  an  order  requiring  him  to  pay  costs  to  the 
Law  Society.  There  was  evidence  indicating  the  solicitor  suffered 
from  a  psychiatric  disorder.  The  soHcitor  was  called  to  the  Bar  in 
April  1985. 

•  John  Robert  Elliott 

John  Robert  ElHott  of  Guelph  was  found  guilty  of  profes- 
sional misconduct  and  permitted  to  resign.  Between  1987  and 
1989,  Mr.  Elliot  repeatedly  misled  clients  regarding  the  status  of 
their  files  and  did  not  follow  cHent  instructions.  Mr.  Elliott  has 
not  practised  law  since  1989.  The  soHcitor  was  called  to  the  Bar  in 
April  1983. 

•  Donald  Stewart  Jones 

Donald  Stewart  Jones  of  Oshawa  was  disbarred  for  profes- 
sional misconduct.  During  the  years  1988-90,  he  misappropriated 
trust  funds  of  up  to  $720,000  to  finance  investments  in  land 
development  projects.  He  also  solicited  funds  from  cUents  to 
invest  in  projects  in  which  he  had  a  significant  interest.  Mr.  Jones 
failed  to  require  that  investors  seek  independent  legal  advice 
regarding  these  investments,  many  of  which  were  not  secured. 
He  failed  to  service  his  chents  properly  on  a  number  of 
occasions.  The  sohcitor  was  called  to  the  Bar  in  April  1979. 
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•  Timothy  John  Lutes 

Timothy  John  Lutes  of  OriUia  was  found  guilty  of  profes- 
sional misconduct  and  permitted  to  resign.  He  failed  to  meet  the 
financial  obligations  arising  from  his  practice  and  deceived  the 
Law  Society  concerning  payments  made  to  satisfy  his  creditors. 
Mr.  Lutes  breached  undertakings  to  his  soHcitors  and  failed  to 
file  his  mandatory  financial  declarations  with  the  Law  Society 
for  the  1988  and  1989  fiscal  years.  Since  his  discipHnary  hearing, 
Mr.  Lutes  has  acknowledged  his  alcohohsm  dependency  and 
taken  effective  corrective  measures.  The  soUcitor  was  called  to 
the  Bar  in  April  1982. 

•  Lee  Edward  Ward 

Lee  Edward  Ward  of  Carleton  Place  was  suspended  from 
practising  law  for  one  month  and  required  to  pay  $750  towards 
the  Law  Society  investigation  for  failure  to  respond  to  the  Law 
Society  regarding  a  chent  complaint  and  for  failure  to  cooperate 
with  an  investigation  being  carried  out  by  the  Law  Society.  The 
soHcitor  was  called  to  the  Bar  in  April  1978. 

•  Marion  Yuen  Yee  Wong 

Marion  Yuen  Yee  Wong  of  Toronto  was  found  guilty  of 
professional  misconduct  and  permitted  to  resign.  While 
employed  by  the  Metro  Toronto  Chinese  and  South  East  Asian 
Clinic  between  1987  and  1989,  she  charged  various  clients  for  the 
provision  of  legal  services  from  the  clinic.  Ms.  Wong  received 
money  for  services  such  as  swearing  affidavits  and  notarizing 
documents.  She  charged  three  chents  approximately  $500  for 
matrimonial  matters.  Contrary  to  chnic  policy,  Ms.  Wong  also 
carried  on  an  extensive  real  estate  practice  while  employed  as  a 
clinic  lawyer.  During  that  time  she  also  failed  to  maintain  errors 
and  omissions  insurance  for  her  private  practice.  The  soHcitor 
was  called  to  the  Bar  in  April  1987. 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 

Le  27  septembre  1991 

Etaient presents  le  matin 

M.  James  M.  Spence  (tresorier),  M.  Bastedo,  M"^^  Bellamy, 
M.  Bragagnolo,  M.  Campbell,  M.  Cass,  M^e  Curtis,  M^e  Elliott, 
M.  Epstein,  M.  Ferrier,  M.  Furlong,  M.  Ground,  M.  Hickey, 
M.  Howie,  M.  Rowland,  M.  Jarvis,  M^e  Kiteley,  M.  Lamek, 
M"^e  Lax,  M.  Lerner,  M.  Levy,  M.  McKinnon,  M.  Manes, 
]y[me  Mohideen,  M.  Murphy,  M.  O'Connor,  M^e  Palmer, 
M.  Pepper,  M^e  Peters,  M.  Rock,  M.  Ruby,  M.  Scott, 
M.  Somerville,  M.  Strosberg,  M.  Thom,  M.  Wardlaw, 
Mme  Weaver  et  M.  Yachetti. 

Etaient  presents  Fapres-midi 

Le  tresorier,  M.  Bastedo,  M"^^  Bellamy,  M.  Bragagnolo, 
M.  Campbell,  M.  Cass,  M.  Cullity,  M^^^  Curtis,  M^e  Elliott, 
M.  Epstein,  M.  Feinstein,  M.  Goudge,  M.  Ground,  M.  Hickey, 
M.  Howie,  M.  Howland,  M.  Jarvis,  M"^^  Kiteley,  M.  Lamek, 
M"^e  Lax,  M.  Lerner,  M.  Levy,  M.  McKinnon,  M.  Manes, 
Mohideen,  M.  Murphy,  M.  O'Connor,  M"^e  Palmer, 
Mme  Peters,  M.  Rock,  M.  Scott,  M.  Somerville,  M.  Topp, 
M.  Wardlaw  et  M^e  Weaver. 

Finances  et  administration 

•  Etats  financiers  pour  I'exercice  termine  le  30  juin  1991 

Les  etats  financiers  dument  verifies  ont  ete  ratifies  par  le 
Conseil  et  seront  presentes  a  I'assemblee  annuelle  du  Barreau 
prevue  pour  le  13  novembre  1991.  Les  etats  financiers,  qui 
decrivent  les  operations  des  trois  Fonds  du  Barreau  pour 
I'exercice  termine  le  30  juin  1991,  sont  resumes  ci-dessous. 

Fonds  d' administration  generale 

Bien  que  les  inscriptions  au  programme  de  formation 
permanente  aient  considerablement  baisse,  ce  qui  a  entraine  un 
manque  a  gagner  de  653  593  $,  le  Fonds  d' administration 
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generale  a  pu,  grace  a  une  reduction  des  depenses  dans  d'autres 
domaines,  enregistrer  un  excedent  de  172  843  $.  Les  recettes 
totales  du  Fonds  s'elevent  a  31  043  693  $. 

Pour  financer  la  construction  de  la  nouvelle  annexe,  qui  a 
ete  pratiquement  achevee  a  la  fin  de  Texercice,  le  Barreau  a  du 
faire  appel  a  des  fonds  exterieurs  et  obtenir  une  ligne  de  credit  de 
6  500  000$. 

Fonds  d'assurance-responsabilite  civile  professionnelle 

La  recession  qui  sevit  en  Ontario  a  entraine  un  taux  de 
sinistres  nettement  superieur  aux  previsions.  Le  nombre  de 
sinistres  est  ainsi  passe  de  2  345  a  3  365,  ce  qui  represente  une 
augmentation  de  43  pour  cent,  et  leur  montant  moyen  s'est 
egalement  accru  de  26  pour  cent,  passant  de  14  800  $  a  18  700  $. 
II  a  done  fallu  relever  la  provision  pour  sinistres,  qui  a  ete 
fixee  a  42  265  069  $  en  1991,  par  rapport  a  20  198  758  $  I'annee 
precedente. 

Les  excedents  accumules  au  cours  des  dernieres  annees  ont, 
en  grande  partie,  permis  de  financer  cette  augmentation  des 
reserves.  Le  Comite  des  finances  et  de  T administration  et  le 
Comite  de  T assurance  examinent  presentement  les  projections 
du  Barreau  et  les  options  qui  sont  a  sa  disposition  pour  gerer  le 
Fonds  dans  les  prochaines  annees. 

Fonds  d'indemnisation  de  la  clientele 

Le  Fonds  d'indemnisation  de  la  clientele  continue  d'afficher 
un  solde  important,  qui  se  monte  a  32  334  427  $.  Les  demandes 
de  reglement  representent  21  307  133  $,  par  rapport  a  7  941  685  $ 
Tannee  passee.  Si  on  applique  les  limites  prevues  par  personne 
aux  demandes  actuelles,  les  paiements  d'indemnite  du  Fonds  ne 
devraient  pas  depasser  1 1  704  962  $. 

Assurance 

Comme  le  montrent  les  etats  financiers  pour  Texercice 
1990-1991,  on  a  assiste  a  une  augmentation  considerable  des 
sinistres,  aussi  bien  sur  le  plan  de  leur  frequence  que  de  leur 
importance.  Au  30  juin  1991,  les  sinistres  regies  et  la  provision 
pour  1990-1991  depassaient  de  1,4  million  de  dollars  les  recettes 
et  Texcedent. 

Le  Conseil  sait  que  Texcedent  accumule  au  cours  des  annees 
precedentes  a  permis  d'attenuer  consider ablement  les  conse- 
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quences  des  sinistres  recent s;  on  s' attend  d'ailleurs  a  retrouver 
une  situation  excedentaire  satisfaisante  dans  les  quelques  annees 
a  venir.  Le  Comite  de  T  assurance  cherche  presentement  a 
absorber  Teffet  de  Taccroissement  des  sinistres  sur  les  cotisations 
d'assurance  et  examine  entre  autres  les  diverses  options  qui 
existent  tant  au  niveau  des  taux  que  de  leur  structure.  Des 
mesures  ont  egalement  ete  prises  pour  creer  de  nouveaux 
programmes  de  prevention  des  sinistres  et  ameliorer  ceux  qui 
existent  deja. 

Aide  juridique 

•  Causes  environnementales 

Le  Conseil  a  adopte  une  recommandation  du  Comite  de 
Taide  juridique  selon  laquelle  le  Regime  d'aide  juridique  n'ac- 
cordera  plus  de  certificats  aux  groupes  qui  sont  parties  a  des 
affaires  environnementales. 

C'est  le  sous-comite  charge  des  demandes  collectives  et  des 
causes-types  qui  examinait  jusqu'alors  les  demandes  de  certificat 
presentees  dans  ce  domaine  et  qui,  en  general,  les  recommandait. 

La  complexity  croissante  des  questions  de  Tenvironnement 
se  traduit  cependant  par  des  audiences  de  plus  en  plus  longues  et 
compliquees  et,  par  consequent,  par  une  hausse  des  couts.  Dans 
un  cas  particulier,  le  cout  a  ete  estime  a  627  780  $.  Le  sous-comite 
craint  que  le  financement  de  causes  environnementales  de  cette 
envergure  ne  se  fasse  au  detriment  d' autres  affaires  aussi  valables 
et  qu'il  n'ait  ni  le  savoir-faire,  ni  les  ressources  pour  analyser  et 
controler  en  connaissance  de  cause  les  couts  des  affaires 
environnementales.  Le  sous-comite  sait  d'ailleurs  que  laLoisur 
le  projet  d'aide  financiere  aux  intervenants  prevoit  le  finance- 
ment de  certaines  affaires  de  cette  nature. 

Apres  avoir  passe  en  revue  les  types  de  procedures  qui 
donnent  lieu  a  une  demande  de  financement,  ainsi  que  certaines 
demandes  recentes,  le  sous-comite  a  conclu  ce  qui  suit : 

1)  Les  couts  des  affaires  environnementales  qu'examine  le 
sous-comite  sont  extremement  eleves  et  nettement  superieurs  a 
ceux  des  autres  causes.  Le  cout  estimatif  de  Taffaire  qui  est  a 
Torigine  de  ce  rapport  depasse  de  plusieurs  centaines  de  milliers 
de  dollars  les  couts  projetes  de  toutes  les  causes  pour  lesquelles  le 
sous-comite  a  recommande,  Tannee  derniere,  la  delivrance  de 
certificats. 
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2)  Les  affaires  interessantes,  qui  supposent  une  aide  finan- 
ciere,  ne  manquent  pas,  et  le  Regime  pourrait  financer  des 
centaines  de  causes  avec  ce  qu'il  depense  pour  une  seule  cause 
envir  onnementale . 

3)  Le  sous-comite,  qui  est  compose  de  juristes  et  de  personnes 
etrangeres  a  la  profession,  tous  benevoles,  n'a  ni  le  temps,  ni  la 
possibilite  de  tenir  des  audiences  de  Tenvergure  de  celles 
qu'organise  le  Comite  de  financement  aux  termes  de  laLoisur  le 
pro  jet  d'aide  financiere  aux  intervenants .  Contrairement  a 
celui-ci,  le  sous-comite  n'est  pas  en  mesure  de  convaincre  les 
parties  qui  ont  des  inter ets  similaires  de  s'unir  pour  pouvoir 
obtenir  des  fonds.  De  meme,  contrairement  au  comite  de 
financement,  le  sous-comite  ou  le  bureau  responsable  des 
comptes-avocats  n'a  pas  la  competence  necessaire  pour  gerer  les 
fonds  afin  de  s'assurer  qu'ils  sont  bien  depenses. 

4)  La  Loi  sur  le  projet  d'aide  financiere  aux  intervenants 
prevoit  un  autre  mode  de  financement  pour  certaines  affaires 
environnementales . 

Les  recommandations  suivantes,  qui  reprenaient  ces  argu- 
ments, ont  ete  presentees  et  acceptees  par  le  Comite  de  Taide 
juridique  et  le  Conseil  du  Barreau. 

1)  Le  Regime  d'aide  juridique  de  T Ontario  n'est  pas  un 
organisme  de  financement  approprie  pour  les  causes  environne- 
mentales examinees  soit  par  la  Commission  des  evaluations 
environnementales  et  la  Commission  mixte,  soit  par  la  Commis- 
sion d'appel  de  Tenvironnement.  L'aide  juridique  devrait  avoir 
pour  principe  de  ne  pas  financer  d'affaires  environnementales. 

2)  Pour  garantir  Tegalite  de  tous  les  Ontariens  et  toutes  les 
Ontariennes,  le  Regime  d'aide  juridique  de  TOntario  demandera 
au  procureur  general  et  a  la  ministre  de  TEnvironnement  de 
prevoir  des  credits  pour  les  personnes  qui  doivent  etre  repre- 
sentees devant  la  Commission  d'appel  de  T envir onnement 
conformement  a  la  Loi  sur  le  projet  d'aide  financiere  aux 
intervenants  (ou  selon  tout  autre  mode  de  financement  appro- 
prie), comme  cela  se  fait  presentement  pour  les  affaires  qui 
passent  devant  la  Commission  des  evaluations  environne- 
mentales et  la  Commission  mixte. 
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3)  Fidele  a  ce  principe,  le  Regime  d'aide  juridique  informera  sa 
clientele  qu*il  n'examinera  plus  les  demandes  de  financement 
concernant  les  instances  introduites  devant  ces  commissions. 

•  Financement  de  I'aide  juridique 

Le  Conseil  s'est  penche  sur  Taccroissement  important  des 
depenses  d'aide  juridique  qui  est  prevu  en  raison  de  la  hausse  du 
nombre  de  certificats  qui  ont  ete  delivres  entre  le  3 1  juillet  1990  et 
le  31  juillet  1991  (+40,7  Compte  tenu  de  ce  facteur  et  du 
taux  d'activite  croissant  dans  d'autres  domaines  du  Regime,  le 
deficit  du  Fonds  d'aide  juridique  est  maintenant  projete  a 
54,6  millions  de  dollars  pour  juin  1992.  Le  Comite  a  avise  le 
Conseil  qu'il  poursuivait  a  ce  sujet  des  pourparlers  avec  le 
gouvernement  de  I'Ontario  et  qu'il  le  tiendrait  au  courant  des 
resultats. 

Deontologie 

•  Paiement  d'interets  sur  les  comptes  en  souffrance 

Le  sixieme  commentaire  de  la  Regie  13  s'intitule  «Devoir  de 
I'avocat  ou  I'avocate  d'honorer  ses  engagements  financiers»  et 
prevoit  notamment  ce  qui  suit  : 

«Afin  de  faire  honneur  a  la  profession,  I'avocat  ou 
I'avocate  a  le  devoir,  outre  ses  responsabilites  legales, 
d'honorer  les  engagements  financiers  contractes  ou  assumes 
au  nom  de  sa  clientele,  sauf  si,  avant  de  proceder,  le  ou  la 
juriste  indique  clairement  par  ecrit  qu'il  ne  s' engage  pas 
personnellement. 

«L'avocat  ou  I'avocate  a  generalement  le  devoir  d'ho- 
norer les  engagements  financiers  contractes  dans  I'exercice 
de  sa  profession,  notamment  par  I'acquittement  immediat 
de  la  franchise  prevue  par  le  Regime  d'assurance-responsa- 
bilite  civile  professionnelle  du  Barreau,  lorsqu'elle  lui  est 
reclamee  a  juste  titre.» 

Le  Barreau  a  ete  consulte  a  plusieurs  reprises  sur  la  question 
du  paiement  d'interets  sur  ces  comptes. 

II  s'agit  la  d'un  point  de  droit.  Dans  chaque  cas,  ce  sont  les 
faits  qui  determineront  si  I'avocat  ou  I'avocate  en  question 
devait  acquitter  ou  non  des  interets.  L' expression  « engagements 
financiers »  comprend  les  interets  payables  et  echus.  Le  com- 
mentaire doit  etre  modifie  en  consequence. 
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•  Projet  d'ouverture  d'un  cabinet  juridique  parallelement  a 
des  activites  salariees 

Void  le  projet  qu'un  avocat  a  propose  au  Comite  de 
deontologie  : 

1)  L' avocat  est  planificateur  fiscal  dans  un  cabinet  d'experts- 
comptables  national.  II  veille  scrupuleusement  a  ne  jamais 
donner  d'avis  juridique,  ni  a  agir  a  titre  d'avocat.  Ses  clients  et 
clientes  qui  desirent  verifier  la  legalite  de  leurs  arrangements 
fiscaux  sont  toujours  renvoyes  a  des  membres  de  la  profession 
independants. 

2)  L' avocat  voudrait  ouvrir  son  propre  cabinet  ou  il  se 
consacrerait  exclusivement  aux  affaires  fiscales  qui  sont 
instruites  par  la  Cour  canadienne  de  Timpot.  Ses  locaux  seraient 
distincts  de  ceux  du  cabinet  d'experts-comptables  et  il  facturerait 
directement  sa  clientele.  Aucune  entente  financier e  ne  serait 
conclue  entre  le  cabinet  d'experts-comptables  et  lui,  en  sa  qualite 
d' avocat. 

3)  Le  cabinet  d'experts-comptables  aviserait  les  personnes  qui 
iraient  devant  la  Cour  canadienne  de  Timpot  qu'ils  doivent 
consulter  un  avocat  ou  une  avocate  (depuis  le  1^^^  janvier  1991, 
seuls  les  membres  de  la  profession  peuvent  s'occuper  des  affaires 
instruites  par  ce  tribunal  federal,  lorsque  le  montant  s'eleve  a 
7  000  $  ou  plus).  Si  ces  personnes  lui  demandaient  de  leur 
recommander  quelqu'un,  le  cabinet  d'experts-comptables  les 
informerait  alors  que  I'un  de  ses  planificateurs  fiscaux  possede 
independamment  un  cabinet  specialise  dans  les  questions 
fiscales.  Cette  declaration  serait  faite  par  ecrit.  On  ne  pourrait 
done  pas  parler  de  «dirigisme». 

Le  Comite  a  conclu  que  ce  projet  etait  conforme  a  la  loi  et  le 
Conseil  I'a  endosse.  Les  activites  du  cabinet  juridique  seraient  en 
effet  totalement  independantes  de  celles  du  cabinet  d'experts- 
comptables. 

Lorsqu'il  renverra  des  clients  et  clientes  a  des  juristes 
specialises  dans  les  affaires  instruites  par  le  tribunal  fiscal,  le 
cabinet  d'experts-comptables  devra  donner  au  moins  trois  noms, 
dont  celui  de  1' avocat  qui  travaille  chez  lui  comme  planificateur 
fiscal.  Le  cabinet  d'experts-comptables  devra  egalement  expli- 
quer  que  1' avocat  en  question  a  des  relations  avec  lui  et  que  ses 
clients  et  clientes  sont  entierement  libres  de  retenir  les  services  des 
autres  personnes  qui  figurent  sur  la  liste. 
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•  Divulgation  de  Tinconduite  au  Barreau 

Un  sous-comite  a  examine  la  pertinence  du  premier  com- 
mentaire  de  la  Regie  13  (divulgation  de  Tinconduite  au  Barreau), 
qui  declare  : 

«Si  Ton  n'arrete  pas  a  temps  Pavocat  ou  Tavocate  qui  tend  a 
s'ecarter  des  normes  de  deontologie,  sa  clientele  ou  d'autres 
personnes  peuvent  subir  des  pertes  ou  un  prejudice.  Des 
manquements  en  soi  peu  graves  peuvent,  a  Texamen,  reveler 
des  risques  futurs  de  manquements  plus  serieux,  voire  une 
situation  deja  fortement  compromise.  II  convient  done 
qu'un  avocat  ou  une  avocate  (sauf  secret  professionnel  ou 
autre  interdiction  legale)  signale  au  Barreau  toute  infraction 
aux  presentes  regies.  Plus  que  d'une  convenance,  il  s'agit, 
sous  les  memes  reserves,  d'une  obligation  stricte  lorsqu'il  y  a 
lieu  de  croire  que  le  manquement  presume  pent  causer  un 
prejudice  grave,  par  exemple  s'il  y  a  un  deficit  dans  les  fonds 
en  fiducie.  Dans  tons  les  cas,  le  manquement  est  signale  de 
bonne  foi,  sans  intention  de  nuire  ni  autres  motifs 
inavouables.» 

Le  sous-comite  propose  une  nouvelle  formulation  qui, 
pense-t-il,  aider  ait  les  membres  de  la  profession  a  savoir  si 
quelque  chose  doit  etre  signale  au  Barreau.  Voici  sa  nouvelle 
version  du  premier  commentaire. 

«Si  Ton  n'arrete  pas  a  temps  Tavocat  ou  Tavocate  qui 
tend  a  s'ecarter  des  normes  de  deontologie,  sa  clientele  ou 
d' autres  personnes  peuvent  subir  des  pertes  ou  un  prejudice. 
Des  manquements  en  soi  peu  graves  peuvent,  a  Texamen, 
reveler  des  risques  futurs  de  manquements  plus  serieux, 
voire  une  situation  deja  fortement  compromise.  C'est  a 
r avocat  ou  T avocate  de  decider  s'il  convient  de  signaler  au 
Barreau  des  manquements  de  moindre  importance. 

«L' avocat  ou  T avocate  qui  apprend  qu'un  ou  qu'une 
coUegue  a  commis  une  infraction  au  Code  de  deontologie 
qui  met  en  cause  son  honnetete,  sa  fiabilite  ou  ses  com- 
petences en  qualite  d' avocat  ou  d*  avocate  doit  la  signaler  au 
Barreau,  sauf  secret  professionnel  ou  autre  interdiction 
legale.  Ce  paragraphe  ne  saurait  en  aucun  cas  avoir  pour 
effet  d'empieter  sur  le  rapport  qui  existe  entre  les  membres 
de  la  profession  et  leur  clientele,  ni  de  Tinvalider.  L'avocate 
ou  r avocat  qui  envisage  de  proceder  ainsi,  mais  se  demande 
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s'il  y  est  oblige,  peut,  sans  donner  de  nom,  consulter  le 
Barreau  sur  ce  point.  Dans  tous  les  cas,  le  manquement  est 
signale  de  bonne  foi,  sans  intention  de  nuire  ni  autres  motifs 
inavouables.» 

Le  sous-comite  invite  les  membres  de  la  profession  a 
reflechir  a  cette  nouvelle  version  et  a  lui  presenter  des  memoires; 
les  membres  de  la  profession  sont  pries  de  les  adresser  directe- 
ment  a  Stephen  Traviss,  avocat  principal  du  service  de  la 
deontologie. 

•  Le  devoir  des  membres  de  la  profession  envers  leur 
clientele  :  devraient-ils  traverser  un  piquet  de  greve  pour  se 
rendre  aux  audiences  concernant  leur  clientele  ? 

Du  fait  de  la  greve  de  certains  membres  de  TAlliance  de  la 
Fonction  publique  du  Canada,  les  membres  de  la  profession  qui 
representaient  des  clients  et  clientes  devant  la  Commission  de 
r  immigration  et  du  statut  de  refugie  ont  du  traverser  le  piquet  de 
greve  en  vue  de  se  rendre  aux  audiences  concernant  leurs  clients 
et  clientes. 

C'est  une  situation  qui  deplait  profondement  a  un  avocat  en 
particulier  qui,  de  temps  en  temps,  represente  les  syndicats  et  les 
employes  dans  le  domaine  des  relations  de  travail.  On  lui  a  fait 
remarquer  que  son  devoir  etait  avant  tout  de  defendre  les  interets 
de  sa  clientele  en  se  rendant  aux  audiences,  ce  a  quoi  il  a  replique 
que,  dans  certains  cas,  il  serait  peut-etre  dans  1' inter  et  veritable 
de  ses  clients  et  clientes  de  ne  pas  etre  present  aux  audiences. 

Le  Conseil  soutient,  comme  le  Comite,  que  le  devoir  des 
membres  de  la  profession  envers  leur  clientele  Temporte  sur  tout 
le  reste.  Par  consequent,  les  membres  de  la  profession  qui,  en 
leur  ame  et  conscience,  ne  peuvent  pas  traverser  un  piquet  de 
greve  pour  assister  a  des  audiences  (ou  par  la  meme  occasion  a 
des  proces)  doivent  prendre  toutes  les  mesures  necessaires  pour 
que  cela  ne  porte  pas  prejudice  a  leurs  clients  et  clientes  et  qu'une 
autre  personne  competente  les  represente. 

Le  Comite  a  d'ailleurs  observe  que  le  septieme  comment  aire 
de  la  Regie  8  (retrait  des  services)  traitait  de  cette  question  : 

«I1  n'existe  pas  de  regie  precise  pour  determiner  le 
caractere  raisonnable  d'un  preavis  de  retrait.  Les  disposi- 
tions legislatives  ou  les  regies  de  pratique  en  vigueur 
s'appliquent.  A  defaut,  Tavocat  ou  Tavocate  se  fonde  sur  le 
principe  essentiel  Tobligeant  a  proteger  au  mieux  les  interets 
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de  son  client  ou  sa  cliente  et  a  ne  pas  Tabandonner  a  un 
moment  ou  a  un  point  critique,  auquel  cas  le  retrait  placerait 
le  client  ou  la  cliente  dans  une  position  desavantageuse  ou 
perilleuse.» 


QUESTIONS  DISCIPLINAIRES 
Le  26  septembre  1991 
Etaient presents  le  matin 

M.  James  M.  Spence  (tresorier  ),  M.  Bastedo,  M.  Cass, 
M.  Cullity,  M^e  Curtis,  M^e  Elliott,  M.  Feinstein,  M.  Goudge, 
M"ie  Kiteley,  M.  Krishna,  M.  Lamont,  M^e  Lax,  M.  McKinnon, 
M.  Manes,  M"^^  Mohideen,  M.  Murray,  M"™^  Palmer,  M"™^  Peters, 
M^ie  Richardson,  M.  Rock,  M.  Scott,  M.  Topp  et  M.  Yachetti. 

Etaient  presents  I'apres-midi 

Le  tresorier,  M.  Bastedo,  M.  Cass,  M.  Cullity,  M^e  Curtis, 
M"^e  Elliott,  M.  Feinstein,  M.  Goudge,  M"^^  Lax,  M.  McKinnon, 
M.  Manes,  M"^^  Mohideen,  M^^  Palmer,  M.  Rock,  M.  Scott, 
M.  Thom,  M.  Topp,  M^e  Weaver  et  M.  Yachetti. 

•  Albert  John  Bickerton 

Albert  John  Bickerton  a  ete  reconnu  coupable  d'inconduite 
professionnelle  et  reprimande  en  pubUc  pour  ne  pas  avoir  remis 
au  Barreau  les  etats  financiers  annuels  obligatoires  qui  corres- 
pondent aux  exercices  1989, 1990  et  1991.  M.  Bickerton  a  ete  regu 
au  Barreau  en  avril  1978. 

•  Stephen  Anthony  Michael  Chernof  f 

Stephen  Anthony  Michael  Chernoff  de  Scarborough  a  ete 
radie  du  Barreau  pour  inconduite  professionnelle.  De  1989  a 
1991,  Tavocat  a  detourne  plus  de  800  000  $  provenant  de  fonds 
en  fiducie  lies  a  des  operations  hypothecaires.  M.  Chernoff  avait 
ete  admis  au  Barreau  en  mars  1977. 

•  Joseph  Andrew  Dalrymple 

Joseph  Andrew  Dalrymple  de  Newcastle  a  ete  reconnu 
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coupable  d*inconduite  professionnelle  et  a  regu  rautorisation  de 
demissionner.  L'avocat  avait  fait  de  fausses  declarations  sur 
Tetat  des  dossiers  de  quatre  clients  et  clientes  et  avait  egalement 
tente  de  faire  avorter  Tenquete  du  Barreau  en  induisant  en  erreur 
ses  inspecteurs.  Joseph  Dalrymple  a  egalement  fait  de  fausses 
depositions  devant  le  Comite  de  discipline  et  n'a  pas  respecte 
Tordonnance  lui  enjoignant  de  rembourser  les  frais  du  Barreau. 
II  a  ete  prouve  qu'il  souffrait  de  troubles  psychiatriques. 
M.  Dalrymple  avait  ete  admis  au  Barreau  en  avril  1985. 

•  John  Robert  Elliott 

John  Robert  Elliott  de  Guelph  a  ete  reconnu  coupable 
d'inconduite  professionnelle  et  a  regu  Tautorisation  de  demis- 
sionner. Entre  1987  et  1989,  Tavocat  a,  a  plusieurs  reprises, 
induit  en  erreur  ses  clients  et  clientes  qui  cherchaient  a  connaitre 
Tetat  de  leurs  dossiers  et  n'a  pas  suivi  leurs  instructions. 
M.  EUiott,  qui  ne  pratique  plus  le  droit  depuis  1989,  avait  ete 
admis  au  Barreau  en  avril  1983. 

•  Donald  Stewart  Jones 

Donald  Stewart  Jones  d'Oshawa  a  ete  radie  du  Barreau 
pour  inconduite  professionnelle.  De  1988  a  1990,  Tavocat  a 
detourne  720  000  $  de  fonds  en  fiducie  pour  financer  des 
placements  dans  des  operations  de  promotion  immobiUere. 
L'avocat  a  egalement  demande  des  fonds  a  certains  cHents  et 
cHentes  qu'il  investissait  dans  des  entreprises  dans  lesquelles  il 
possedait  une  participation  importante;  il  a,  par  ailleurs,  omis  de 
leur  rappeler  qu'ils  devaient  consult er  une  avocate  ou  un  avocat 
independant  au  sujet  de  ces  placements  qui,  dans  de  nombreux 
cas,  n'etaient  pas  garantis.  Dans  de  nombreux  cas,  le  service  a  la 
clientele  n'etait  pas  satisfaisant.  M.  Jones  avait  ete  admis  au 
Barreau  en  avril  1979. 

•  Timothy  John  Lutes 

Timothy  John  Lutes  d'Orillia  a  ete  reconnu  coupable 
d'inconduite  professionnelle  et  a  regu  I'autorisation  de  demis- 
sionner. L'avocat  n'a  pas  honore  les  engagements  financiers 
qu'il  avait  pris  dans  le  cadre  de  sa  pratique  et  a  induit  le  Barreau 
en  erreur  en  ce  qui  concerne  le  remboursement  de  ses  dettes. 
Timothy  Lutes  ne  s'est  pas  acquitte  des  obhgations  qu'il  avait 
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contractees  aupres  de  ses  collegues  et  n'a  pas  depose  au  Barreau 
les  declarations  financieres  obligatoires  pour  les  exercices  de 
1988  et  1989.  L'avocat  a  reconnu,  apres  etre  passe  devant  le 
Comite  de  discipline,  qu'il  etait  alcoolique  et  a  pris  les  mesures 
qui  s'imposaient.  M.  Lutes  avait  ete  admis  au  Barreau  en  avril 
1982. 

•  Lee  Edward  Ward 

Lee  Edward  Ward  de  Carleton  Place  a  ete  suspendu  pour  un 
mois  et  condamne  a  verser  750  $  au  Barreau  pour  ne  pas  avoir 
repondu  a  la  demande  d' explications  du  Barreau  qui  avait  regu 
une  plainte  a  son  sujet,  ce  qui  a  occasionne  une  enquete,  et  pour 
ne  pas  s'etre  montre  cooper atif  pendant  T enquete.  M.  Ward 
avait  ete  admis  au  Barreau  en  avril  1978. 

•  Marion  Yuen  Yee  Wong 

Marion  Yuen  Yee  Wong  de  Toronto  a  ete  reconnue  coupable 
d'inconduite  professionnelle  et  a  re?u  Tautorisation  de  demis- 
sionner.  De  1987  a  1989,  Tavocate  a  fait  payer  a  plusieurs 
personnes  les  services  juridiques  qu'elle  leur  fournissait  dans  le 
cadre  de  la  Metro  Toronto  Chinese  and  South  Asian  CHnic, 
prenant  notamment  une  commission  pour  les  affidavits  ou  les 
actes  notaries  et  demandant  environ  500  $  a  trois  de  ses  chents  et 
cHentes  pour  des  affaires  matrimoniales.  Contrairement  aux 
regies  de  son  employeur,  elle  menait  aussi  de  front  son  travail 
d'avocate  a  la  cHnique  et  une  nombreuse  cHentele  privee  dans  le 
domaine  immobilier.  Pendant  toute  cette  periode,  elle  n'a  pas 
verse  de  cotisation  d'assurance-responsabihte  civile  profession- 
nelle pour  sa  pratique  privee.  M^^  Wong  avait  ete  admise  au 
Barreau  en  avril  1987. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 


Thursday,  24th  October,  1991 

Present  at  the  morning  session 

Treasurer  (James  M.  Spence),  Bastedo,  Bellamy,  Brennan, 
Campbell,  Copeland,  Cullity,  Curtis,  Elhott,  Feinstein,  Furlong, 
Graham,  Ground,  Hickey,  Howie,  Howland,  Jarvis,  Kiteley, 
Krishna,  Lamek,  Lamont,  Lawrence,  Lax,  Legge,  Lerner, 
McKinnon,  Manes,  Mohideen,  Murray,  O'Brien,  Palmer, 
Pepper,  Peters,  Rock,  Scott,  Stewart,  Thom,  Topp,  Wardlaw, 
Weaver  and  Yachetti. 

Present  at  the  afternoon  session 

Treasurer,  Arnup,  Bastedo,  Bellamy,  Brennan,  Campbell, 
Carter,  Copeland,  Cullity,  Curtis,  Elliott,  Farquharson, 
Feinstein,  Furlong,  Graham,  Ground,  Hickey,  Howie,  Howland, 
Jarvis,  Kiteley,  Krishna,  Lamek,  Lamont,  Lawrence,  Lax, 
Legge,  Lerner,  McKinnon,  Mohideen,  Murray,  O'Brien, 
Palmer,  Pepper,  Peters,  Rock,  Scott,  Somerville,  Strosberg, 
Thom,  Topp,  Wardlaw,  Weaver  and  Yachetti. 

INSURANCE 

•  1991  Levy 

Convocation  adopted  a  recommendation  from  the 
Insurance  Committee  establishing  the  following  Errors  and 
Omissions  Insurance  levies  for  the  calendar  year  1992: 


RATING  CATEGORIES 

PROJECTED 

PLUS  $215 

BASE  LEVY 

SUPP  LEVY 

No  Claims  Made  Within  the  Past  5  Years 

2,255 

2,470 

2 

No  Claims  Made  Within  the  Past  3  Years 

2,819 

3,034 

3 

No  Claims  Made  Within  the  Past  2  Years 

CATEGORY  ELIMINATED 

(AND  NEW  CALLS) 

4 

1  Claim  Made  Within  the  Past  3  Years 

3,664 

3,879 

5 

2  Claims  Made  Within  the  Past  3  Years 

5,074 

5,289 

6 

3  Claims  Made  Within  the  Past  4  Years 

6,945 

7,160 

7 

4  Claims  Made  Within  the  Past  5  Years 

10,711 

10,926 
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As  reported  at  September's  meeting  of  Convocation,  a 
significant  increase  in  claims  had  resulted  in  an  operating  loss  of 
$13.3  million  in  the  Consolidated  Errors  &  Omissions  Insurance 
Fund  for  the  year  1990-1991.  It  was  projected  that  the  Fund, 
which  had  had  a  surplus  of  $1 1 .9  million  on  July  1,  1990,  would 
have  a  deficit  of  $7.4  miUion  at  December  3 1 , 1991 .  Convocation 
was  advised  that  there  was,  however,  no  cash  crisis:  the  Fund  had 
assets  of  $91  miUion. 

In  recommending  the  appropriate  levies  for  1992,  the 
Insurance  Committee  had  taken  into  consideration: 

—  estimated  claims  for  1992; 

—  the  desirability  of  restoring  a  surplus  that  would  amount 
to  $15  million  by  December  31,  1996. 

The  recommended  levies  had  been  calculated  after  discus- 
sion with  regulators,  underwriters  and  auditors.  The  proposed 
levy  structure  included  the  following  elements: 

1 .  An  increase  of  $2,500  in  each  level  of  the  deductible  so 
that  it  would  range  from  $6,000  to  $12,500. 

2.  On  the  principle  that  those  with  a  recent  claims  record 
should  bear  the  greater  part  of  any  necessary  premium 
increase:  an  increase  in  the  premium  surcharge  payable 
by  those  members  against  whom  claims  are  received. 

3 .  A  supplementary  levy  for  every  insured  member  of  $2 1 5 
for  each  year  in  the  five-year  period  1992-1996. 

4.  The  elimination  of  Category  3  (New  Calls)  and  the 
placing  of  all  new  calls  in  Category  1  (those  against 
whom  no  claims  have  been  made  within  the  past  five 
years). 

5.  An  increase  in  claims  staff  in  the  E  &  O  department  to 
permit  more  effective  claims  handUng  and  enhanced 
loss-prevention  assistance. 

6.  New  initiatives  to  improve  loss-prevention. 

7.  An  examination  of  the  feasibility  of  differential  fees  for 
different  practice  groups. 

Convocation  was  advised  that  the  Insurance  Committee 
expected  that  more  than  80%  of  insured  members  would  be 
included  in  Category  1 . 
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LEGAL  EDUCATION 

•  Amendment  of  Bar  Admission  Course  Examination 
Requirements 

The  requirements  for  successful  completion  of  the  new  Bar 
Admission  Course  included  the  stipulation  that  every  student 
obtain  at  least  a  passing  grade  in  each  of  the  three  questions  in 
each  of  seven  examinations:  twenty-one  questions  are  set  and  a 
student  was  required  to  pass  all  twenty-one.  The  Legal  Educa- 
tion Committee  reported  to  Convocation  that  this  requirement 
was  leading  to  a  high  level  of  anxiety  among  students  and 
detracting  from  the  educational  effectiveness  of  the  course— the 
first  to  be  conducted  under  the  reformed  rules. 

Convocation  adopted  a  recommendation  from  the  Legal 
Education  Committee  that  the  requirement  be  modified  so  as  to 
provide  that  a  student  who  passed  two  questions  but  failed  one, 
on  not  more  than  two  examinations,  would  be  given  a  Condi- 
tional Pass"  in  those  examinations.  Provided  the  student 
received  a  *Tass''  on  the  other  five  examinations  (passing  each 
of  three  questions  in  each  examination)  a  maximum  of  two 
'^Conditional  Pass"  grades  would  be  converted  to  *Tass" 
grades.  If  a  student  with  two  ''Conditional  Pass"  grades  were 
subsequently  to  fail  any  one  examination  question,  the  two 
"Conditional  Pass"  grades  would  be  converted  to  "Fail" 
grades. 

Students  who  failed  examinations  are  permitted  to  take 
supplemental  exams  in  a  maximum  of  three  subjects.  The  Chair 
of  the  Legal  Education  Committee  announced  that  the  Bar 
Admission  Course  faculty  had  agreed  that  the  schedule  for  the 
grading  of  supplemental  exams  would  be  altered  to  permit 
candidates  who  passed  the  supplementals  to  be  called  to  the  Bar 
at  the  same  time  as  those  who  had  passed  all  examinations  at  the 
first  attempt. 

LEGAL  AID 

•  Provincial  Government  Review  of  Legal  Aid  Plan 

Convocation  received  a  report  from  the  Legal  Aid  Commit- 
tee which  forecast  a  deficit  of  $57.4  milHon  for  the  year  ending 
March  31 ,  1992,  if  no  additional  funding  were  received  from  the 
Treasurer  of  Ontario.  The  chief  cause  of  the  anticipated  deficit 
was  a  significant  increase  in  the  number  of  appHcations  for  Legal 
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Aid  certificates.  In  past  years,  the  Treasurer  of  Ontario  had 
responded  to  unexpected  increases  in  demand  by  supplementing 
the  provincial  grant.  There  had  been  no  indication  that  the 
Plan's  financial  needs  for  the  fiscal  year  1991-1992  would  not  be 
met  by  the  Government.  Nevertheless,  the  overall  position  of 
provincial  revenues  and  expenditures  made  the  position  uncer- 
tain. 

Convocation  was  advised  that  two  steps  had  been  taken  by 
the  Provincial  Government: 

1 .  Postponement  of  the  anticipated  tariff  increase. 

2.  The  institution  of  a  wide-ranging  fiscal  review  of  the 
Ontario  Legal  Aid  Plan. 

The  review  of  the  Legal  Aid  Plan  was  being  conducted  by 
the  Ministry  of  the  Attorney  General  at  the  request  of  the 
Provincial  Treasurer  who  required  a  report  by  November  29, 
1991.  The  major  concern  of  the  Provincial  Government  was  the 
open-ended  financial  commitment  which  arose  from  a  demand- 
driven  scheme.  The  review  being  undertaken  by  the  Government 
entailed  an  examination  of  the  fundamental  features  of  the  Plan, 
including: 

—  measures  to  limit  or  manage  growth  in  expenditures 

—  changes  to  the  method  of  delivery  of  Legal  Aid  services 

—  changes  to  the  types  of  cases  covered  under  the  Plan 

—  changes  to  the  tariff 

—  changes  to  financial  ehgibility  standards. 

As  soon  as  news  of  the  review  had  been  received,  the 
Treasurer  had  met  with  the  Attorney  General  and  had  expressed 
grave  concern  on  behalf  of  the  Law  Society  and  the  Legal  Aid 
Plan.  The  Attorney  General  had  given  assurances  that  the  Law 
Society  and  the  Legal  Aid  Plan  would  be  consulted. 

The  Legal  Aid  Committee  had  created  a  steering  committee 
which  was  meeting  with  all  interested  groups.  Every  step  possible 
was  being  taken  to  ensure  that  the  interests  of  the  Legal  Aid  Plan 
were  being  represented.  The  Treasurer  was  involved  and  was 
being  kept  fully  informed. 
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COMMUNICATIONS 

•  Survey  of  Members  and  the  Public 

Convocation  approved  a  detailed  research  proposal  recom- 
mended by  the  Communications  Committee  as  the  second  phase 
of  its  communications  audit.  Two  surveys  were  proposed: 

1 .  A  pubHc  opinion  survey 

2.  A  survey  of  members. 

The  purpose  of  the  proposed  surveys  was 

—  To  identify  strengths,  weaknesses  and  opportunities  in 
the  Society's  communications  with  members  and  the 
general  pubhc. 

—  To  provide  input  to  policy  development  of  various  Law 
Society  committees  considering  poHcy  options  affecting 
both  the  legal  profession  and  the  general  pubhc. 

—  To  assist  the  Communications  Committee  and  senior 
management  to  set  communications  goals  for  the  long 
and  short  terms. 


EQUITY  IN  LEGAL  EDUCATION  AND  PRACTICE 

•  Equity  Award  Winners 

Convocation  approved  a  recommendation  from  the  Equity 
in  Legal  Education  and  Practice  Committee  that  the  Law 
Society's  first  annual  Equity  Awards  be  made  to  the  following 
law  students: 

Karen  Cunningham  (Osgoode  Hall  Law  School) 
Seema  KaHa  (Queen's  University  Law  School) 
Wennie  Li  (University  of  Western  Ontario  Law  School) 
Diana  Parsons  (University  of  Ottawa  Law  School) 
Larry  Wells  (University  of  Windsor  Law  School) 
Michelle  WiUiams  (University  of  Toronto  Law  School). 

The  awards,  valued  at  $2,000  each,  have  been  made 
available  by  Butterworths,  pubHshers  of  the  Ontario  Reports. 
The  recipients  are  students  who  are  members  either  of  the  First 
Nations  or  of  visible  minorities.  The  awards  were  presented  by 
His  Royal  Highness  the  Prince  of  Wales  at  a  Special  Convocation 
on  October  25,  199L 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


Le  jeudi  24  octobre  1991 

Presences  a  la  seance  du  matin 

Le  tresorier  (James  M.  Spence),  M.  Bastedo,  M"^e  Bellamy, 
M.  Brennan,  M.  Campbell,  M.  Copeland,  M.  Cullity,  Curtis, 
Mme  Elliott,  M.  Feinstein,  M.  Furlong,  M"^e  Graham, 
M.  Ground,  M.  Hickey,  M.  Howie,  M.  Rowland,  M.  Jarvis, 
M^^^Kiteley,  M.  Krishna,  M.  Lamek,  M.  Lamont,  M.  Lawrence, 
M"ie  Lax,  M"^e  Legge,  M.  Lerner,  M.  McKinnon,  M.  Manes, 
Mme  Mohideen,  M.  Murray,  M.  O'Brien,  M"^e  Palmer, 
M.  Pepper,  M^e  Peters,  M.  Rock,  M.  Scott,  M"^^  Stewart, 
M.  Thom,  M.  Topp,  M.  Wardlaw,  M^e  Weaver  et  M.  Yachetti. 

Presences  a  la  seance  de  I 'apres-midi 

Le  tresorier  (James  M.  Spence),  M.  Arnup,  M.  Bastedo, 
M^e  Bellamy,  M.  Brennan,  M.  Campbell,  M.  Carter, 
M.  Copeland,  M.  Cullity,  M^^  Curtis,  M"^^  Elliott, 
M.  Farquharson,  M.  Feinstein,  M.  Furlong,  M"^^  Graham, 
M.  Ground,  M.  Hickey,  M.  Howie,  M.  Howland,  M.  Jarvis, 
M"^e  Kitely,  M.  Krishna,  M.  Lamek,  M.  Lamont,  M.  Lawrence, 
M"^e  Lax,  M"^e  Legge,  M.  Lerner,  M.  McKinnon,  M"^^  Mohideen, 
M.  Murray,  M.  O'Brien,  M^e  Palmer,  M.  Pepper,  M"^^  Peters, 
M.  Rock,  M.  Scott,  M.  Somerville,  M.  Strosberg,  M.  Thom, 
M.  Topp,  M.  Wardlaw,  M"^^  Weaver  et  M.  Yachetti. 

ASSURANCE 

•  Cotisation  de  1991 

Le  Conseil  a  adopte  la  recommandation  du  Comite  de 
Tassurance  qui  fixe  comme  suit  les  cotisations  d'assurance-res- 
ponsabilite  civile  professionnelle  pour  Tannee  civile  1992  : 
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PLUS  215  $DE 


CATEGORIES 

COTISATION  DE  COTISATION 
BASE  PREVUE  SUPPLEMENTAIRE 

1 

Aucun  sinistre  au  cours  des  5 

dernieres  annees 

2  255                         2  470 

2 

Aucun  sinistre  au  cours  des  3 

dernieres  annees 

2  819                        3  034 

3 

Aucun  sinistre  au  cours  des  2 

dernieres  annees 

CATEGORIE  ELIMINEE 

(ET  LES  NOUVEAUX  MEMBRES) 

4 

1  sinistre  au  cours  des  3 

dernieres  annees 

3  664                        3  879 

5 

2  sinistres  au  cours  des  3 

dernieres  annees 

5  074                         5  289 

6 

3  sinistres  au  cours  des  4 

dernieres  annees 

6  945                         7  160 

7 

4  sinistres  au  cours  des  5 

dernieres  annees 

10  711                        10  926 

Comme  en  font  etat  les  deliberations  de  septembre, 
r  augmentation  considerable  des  sinistres  a  entraine  un  deficit 
d' exploitation  de  13,3  millions  de  dollars  dans  le  Fonds  d'assu- 
rance-responsabilite  civile  professionnelle  pour  I'exercice 
1990-1991.  II  avait  ete  prevu  que  le  Fonds,  dont  Texcedent 
etait  de  11,9  millions  de  dollars  le  l^r  juillet  1990,  aurait  un 
deficit  de  7,4  millions  dollars  le  31  decembre  1991.  Le  Conseil 
a  ete  informe  qu'il  n'y  avait  toutefois  aucun  probleme  de 
liquidites  :  Tactif  du  Fonds  s'elevait  a  91  millions  de  dollars. 

En  recommandant  le  montant  des  cotisations  pour  1992,  le 
Comite  de  T assurance  a  tenu  compte  : 

—  de  la  prevision  des  sinistres  pour  1992; 

—  des  avantages  de  retablir  un  excedent  qui  s'eleverait  a 
15  millions  de  dollars  le  31  decembre  1996. 

Le  montant  des  cotisations  a  ete  recommande  apres  consul- 
tation des  assureurs  et  des  verificateurs.  La  structure  de  la 
cotisation  prevue  prend  en  consideration  les  elements  suivants  : 

1 .  Une  augmentation  de  2  500  $  a  chaque  niveau  de 
franchise  de  fagon  a  ce  qu'elle  s'echelonne  de  6  000  $  a 
12  500  $. 

2.  Le  principe  selon  lequel  les  membres  responsables  de 
sinistres  recents  devraient  supporter  le  gros  de  toute 
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augmentation  necessaire  des  primes  :  une  augmentation  de 
la  surprime  payable  par  les  membres  contre  lesquels  des 
reclamations  sont  portees. 

3.  Une  cotisation  supplementaire  de  215  $  applicable  a  tous  les 
membres  assures  pour  chacune  des  annees  de  la  periode  de 
cinq  ans  de  1992  a  1996. 

4.  L'elimination  de  la  Categoric  3  (nouveaux  membres)  et  le 
rattachement  des  nouveaux  membres  a  la  Categoric  1 
(aucune  reclamation  au  cours  des  cinq  dernieres  annees). 

5.  Une  augmentation  du  personnel  affecte  aux  reclamations 
dans  le  Service  de  Tassurance-responsabilite  civile  profes- 
sionnelle  pour  accelerer  le  traitement  des  dossiers  et  accroTtre 
I'aide  a  la  prevention  des  sinistres. 

6.  De  nouvelles  mesures  favorisant  la  prevention  des  sinistres. 

7.  Une  etude  de  faisabilite  sur  une  tarification  selon  les 
differents  groupes  d'exercice. 

Le  Conseil  a  ete  informe  que  le  Comite  de  Tassurance 
prevoyait  que  plus  de  80  pour  cent  des  membres  assures  seraient 
inclus  dans  la  Categoric  1 . 

FORMATION  JURIDIQUE 

•  Modification  des  conditions  d'examen  au  Cours  de 
formation  professionnelle 

Pour  reussir  le  nouveau  Cours  de  formation  profession- 
nelle, les  etudiants  et  etudiantes  devaient  obtenir  au  moins  la 
note  de  passage  pour  chacune  des  trois  questions  posees  a  chacun 
des  sept  examens  :  Les  etudiants  et  etudiantes  devaient  repondre 
correctement  aux  vingt  et  une  questions  posees.  Le  Comite  de  la 
formation  juridique  a  informe  le  Conseil  que  cette  exigence 
causait  une  grande  inquietude  aux  etudiants  et  etudiantes  et 
nuisait  a  Tefficacite  du  cours  le  premier  cours  donne  depuis  la 
reforme  des  regies. 

Le  Conseil  a  adopte  la  recommandation  du  Comite  de  la 
formation  juridique  visant  a  modifier  cette  condition  de  maniere 
a  ce  que  les  etudiants  et  etudiantes  qui  repondent  correctement  a 
deux  questions  sur  trois,  a  deux  examens  au  plus,  regoivent  une 
mention  de  «reussite  conditionnelle»  a  ces  examens.  A  condition 
que  les  etudiants  et  etudiantes  reussissent  les  cinq  autres  examens 
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(en  repondant  correctement  a  chacune  des  trois  questions  de 
chaque  examen),  les  deux  mentions  de  «reussite  conditionnelle» 
seraient  converties  en  mention  de  «reussite».  Si  les  etudiants  et 
etudiantes  qui  ont  obtenu  deux  mentions  de  «reussite  condition- 
nelle»  devaient  repondre  incorrectement  a  toute  autre  question 
d' examen,  les  deux  mentions  de  «reussite  conditionnelle» 
seraient  converties  en  mention  d'«echec». 

Les  etudiants  et  etudiantes  qui  echouent  aux  examens  sont 
autorises  a  se  presenter  a  des  examens  de  reprise  dans  trois 
matieres  au  plus.  Le  president  du  Comite  de  la  formation 
juridique  a  fait  savoir  que  le  corps  enseignant  du  Cours  de 
formation  professionnelle  avait  convenu  de  modifier  Thoraire 
des  seances  de  reprise  pour  permettre  aux  candidats  et  candidates 
qui  reussissent  aux  reprises  d'etre  regus  au  barreau  au  meme 
moment  que  ceux  et  celles  qui  ont  reussi  du  premier  coup. 

AIDE  JURIDIQUE 

•  Etude  du  Regime  d'aide  juridique  par  le  gouvernement 
provincial 

Le  Conseil  a  regu  un  rapport  du  Comite  de  Taide  juridique 
qui  prevoit  un  deficit  de  57,4  millions  de  dollars  pour  Texercice  se 
terminant  le  31  mars  1992  si  le  tresorier  de  T  Ontario  ne  pourvoit 
pas  davantage  au  financement  du  Regime.  La  principale  cause 
du  deficit  prevu  est  T  augmentation  considerable  du  nombre  de 
demandes  de  certificats  d'aide  juridique.  Au  cours  des  annees 
passees,  le  tresorier  de  T Ontario  a  pallie  Tinsuffisance  de  fonds 
en  accordant  une  subvention  supplementaire.  Rien  n'indique 
que  le  gouvernement  ne  repondra  pas  aux  besoins  financiers  du 
Regime  pour  Texercice  1991-1992,  mais  Tetat  general  des 
finances  de  la  province  cree  de  Tincertitude. 

Le  Conseil  a  ete  informe  que  le  gouvernement  provincial 
avait  pris  les  deux  mesures  suivantes  : 

1 .  report  de  T  augmentation  prevue  en  matiere  de  tarif , 

2.  etude  detaillee  des  aspects  financiers  du  Regime  d'aide 
juridique  de  1' Ontario. 

Le  tresorier  de  1' Ontario  a  demande  au  ministere  du 
Procureur  general  de  faire  une  etude  du  Regime  d'aide  juridique 
et  de  lui  faire  rapport  le  29  novembre  1991.  Le  gouvernement 
etait  preoccupe  par  le  financement  sans  limite  d'un  regime 
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repondant  a  la  demande.  L'etude  entreprise  par  le  gouvernement 
necessitait  rexamen  des  caracteristiques  fondamentales  du 
Regime,  et  notamment : 

—  des  mesures  a  prendre  pour  limiter  ou  contenir  T  aug- 
mentation des  depenses 

—  des  changements  concernant  le  mode  de  prestation  des 
services  d'aide  juridique 

—  des  changements  concernant  les  genres  de  causes  vises 
par  le  Regime 

—  des  changements  concernant  le  tarif 

—  des  changements  concernant  les  criteres  d'admissibilite 
d'ordre  financier. 

Des  que  le  Barreau  eut  vent  de  T etude,  le  tresorier  a 
rencontre  le  procureur  general  pour  lui  exprimer  la  vive  inquie- 
tude que  ressentaient  le  Barreau  et  les  responsables  du  Regime. 
Le  procureur  general  a  assure  le  tresorier  que  le  Barreau  et  le 
Regime  seraient  consultes. 

Le  Comite  de  Taide  juridique  a  mis  sur  pied  un  comite 
directeur  charge  de  rencontrer  les  groupes  interesses.  Toutes  les 
mesures  ont  ete  prises  pour  veiller  a  ce  que  les  interets  du  Regime 
soient  representes.  Le  tresorier  s'est  personnellement  occupe  de 
cette  question  et  il  etait  constamment  informe  de  Tetat  du 
dossier. 

COMMUNICATIONS 

•  Sondage  aupres  des  membres  et  du  public 

Le  Conseil  a  approuve  un  projet  de  recherche  qu'avait 
recommande  le  Comite  des  communications  a  la  seconde  phase 
de  son  etude  des  communications.  On  a  propose  de  tenir  deux 
sondages  : 

1 .  un  sondage  d'opinion  aupres  du  public 

2.  un  sondage  aupres  des  membres. 

Les  sondages  proposes  ont  les  objectifs  suivants: 

—  cerner  les  points  forts  et  les  points  faibles  du  Service  des 
communications  du  Barreau  dans  ses  rapports  avec  les 
membres  et  le  pubhc; 
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—  aider  a  elaborer  les  politiques  des  divers  comites  du 
Barreau  qui  ont  des  rapports  tant  avec  les  membres 
qu'avec  le  public; 

—  aider  le  Comite  des  communications  et  la  haute  direc- 
tion a  fixer  des  objectifs  a  court  et  a  long  terme  en 
matiere  de  communication. 

EQUITE  DANS  LA  FORMATION  JURIDIQUE  ET  DANS  L'EXERCICE  DU 
DROIT 

•  Attribution  des  Prix  de  I'equite 

Le  Conseil  a  approuve  la  recommandation  du  Comite  de 
requite  d'attribuer  les  premiers  Prix  de  Tequite  aux  etudiantes  et 
etudiants  suivants  : 

Karen  Cunningham  (Ecole  de  droit  d'Osgoode  Hall) 
Seema  Kalia  (Ecole  de  droit  de  TUniversite  Queen's) 
Wennie  Li  (Ecole  de  droit  de  TUniversite  Western  Ontario) 
Diana  Parsons  (Ecole  de  droit  de  TUniversite  d'Ottawa) 
Larry  Wells  (Ecole  de  droit  de  TUniversite  de  Windsor) 
Michelle  Williams  (Ecole  de  droit  de  TUniversite  de 
Toronto). 

Ces  prix,  d'une  valeur  de  2  000  $  chacun,  ont  ete  attribues 
grace  au  concours  de  Butterworths,  editeur  des  recueils  «Ontario 
Reports ».  Les  recipiendaires  sont  membres  soit  des  Premieres 
Nations,  soit  des  minorites  visibles.  Les  prix  ont  ete  remis  par 
Son  Altesse  Royale  le  Prince  de  Galles  lors  d'une  seance 
extraordinaire  du  Conseil  tenue  le  25  octobre  1991 . 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

November  22nd,  1991 

Present  at  the  morning  session 

The  Treasurer  (James  M.  Spence),  Arnup,  Bellamy,  Brennan, 
Carter,  Cass,  Copeland,  Curtis,  Elliott,  Epstein,  Farquharson, 
Feinstein,  Finkelstein,  Ground,  Rowland,  Jarvis,  Kiteley, 
Krishna,  Lamek,  Lamont,  Lax,  Legge,  Levy,  McKinnon, 
Manes,  Murphy,  O'Brien,  D.  O'Connor,  S.  O'Connor,  Pepper, 
Peters,  Rock,  Ruby,  Scott,  Somerville,  Strosberg,  Thom,  Topp, 
Wardlaw  and  Weaver. 

Present  at  the  afternoon  session 

The  Treasurer,  Arnup,  Bellamy,  Brennan,  Carter,  Cass, 
Copeland,  Curtis,  Elliott,  Epstein,  Feinstein,  Ground, 
Rowland,  Jarvis,  Krishna,  Lamek,  Lamont,  Lax,  Manes, 
McKinnon,  D.  O'Connor,  S.  O'Connor,  Peters,  Rock,  Ruby, 
Scott,  Somerville,  Strosberg,  Thom,  Topp,  Wardlaw  and  Weaver. 

LEGAL  AID  COMMITTEE 

Convocation  approved  a  submission  to  the  Government  of 
Ontario  prepared  by  the  Legal  Aid  Committee  entitled  Legal 
Aid  on  Trial".  The  submission  was  prepared  in  response  to  a 
review  of  the  Legal  Aid  Plan  undertaken  by  the  government  as 
part  of  its  review  of  all  major  spending  programs. 

In  the  Report  the  Law  Society  called  on  the  Ontario 
Government  to  reaffirm  its  commitment  to  the  judicare  system 
and  pledged  its  support  to  assist  in  exploring  means  by  which 
quality  legal  services  could  be  dehvered  in  the  most  cost  effective 
manner. 

The  Report  outlined  the  on-going  contributions  made  by  the 
Ontario  legal  profession  to  the  current  legal  aid  system  and 
raised  a  number  of  concerns  about  the  possible  estabhshment  of 
a  pubhc  defender  model  which  could  seriously  jeopardize  the 
quality  of  legal  services  provided  to  women,  minorities  and  the 
financially  disadvantaged. 

A  full  copy  of  the  Report  has  been  mailed  to  the  entire 
membership  with  the  November  issue  of  the  Legal  Aid  Bulletin. 
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LEGAL  EDUCATION  COMMITTEE 

Convocation  approved  the  procedures  governing  the 
recruitment  of  summer  students  for  the  summer  of  1992  and 
articHng  students  for  the  1993-94  articling  term.  The  guidelines 
will  be  pubUshed  separately  in  the  Ontario  Reports  and  may  be 
obtained  from  the  Legal  Education  Department.  There  have 
been  some  revisions  to  the  procedures  arising  out  of  a  review  of 
the  existing  poHcy  and  these  are  set  out  below.  The  report 
contained  reports  from  sub-committees  on  summer  recruitment 
and  articling. 

On  November  4th,  1991,  the  annual  ArticHng  and  Summer 
Recruitment  Procedures  Meeting  was  held  in  the  Department  of 
Education  Lecture  Hall.  Approximately  398  lawyer  and  student 
representatives  were  invited  to  attend  the  meeting  to  discuss  and 
evaluate  their  experience  with  the  1991  summer  and  articling 
student  recruitment  process.  Fifty-five  lawyer  representatives, 
mainly  from  Metropolitan  Toronto,  and  four  student  represen- 
tatives from  the  law  faculties  at  Osgoode  Hall,  Queen's, 
University  of  Toronto  and  Windsor  were  in  attendance. 

A  report  on  the  survey  conducted  by  Law  Society  staff  of 
lawyers  and  students  involved  in  the  1991  summer  student 
recruitment  program  was  received.  A  summary  of  the  results  of 
the  survey  and  the  report  itself  are  set  out  below. 

There  was  general  consensus  that  placing  an  onus  on 
lawyers  to  enquire  of  students  before  making  offers  whether  the 
student  has  accepted  a  position  elsewhere  (or  is  committed  to/by 
the  matching  program)  would  minimize  the  problem  of  students 
seeking  to  withdraw  from  commitments  to  accept  other  offers. 

There  was  considerable  discussion  concerning  a  proposal  to 
restrict  personal  contact  between  recruiting  lawyers  and  articHng 
candidates  prior  to  the  interview  week.  There  was  greater 
concern  over  the  timing  of  the  restriction  than  over  the  issue  of 
restricting  contact.  Although  valuable  discussion  took  place,  the 
issue  remained  unresolved  at  the  end  of  the  meeting. 

Discussion  took  place  concerning  a  proposal  to  tighten  the 
wording  of  the  procedure  requiring  students  to  deal  with  offers 
as  expeditiously  as  possible  so  as  to  minimize  or  eHminate  the 
prejudice  to  firms  and  others  recruiting  articHng  students  when 
students  hold  on  to  offers  throughout  the  period  during  which 
the  offers  must  remain  open  and  then  reject  aU  offers.  The  issue 
remained  unresolved  at  the  end  of  the  meeting. 
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These  last  two  issues  were  deferred  for  further  consider- 
ation. They  will  be  placed  on  the  agenda  of  the  ArticUng 
Sub-Committee.  The  draft  procedures  before  the  Committee 
reflect  the  consensus  regarding  the  first  issue. 

The  Legal  Education  Committee  in  November  1990,  autho- 
rized Donald  H.L.  Lamont,  Q.C.,  Chair  of  the  former  Summer 
Student  Program  Sub-Committee  to  continue  to  monitor  sum- 
mer student  employment  with  the  assistance  of  Bar  Admission 
Course  staff  members. 

A  number  of  Toronto  law  firms,  and  other  summer  student 
employers,  as  well  as  students,  were  contacted  about  the 
recruitment  process  for  February,  1991  and  their  experiences  with 
the  Summer  Student  Program  in  the  summer  of  1991.  Results  are 
tabulated  in  Appendices  **A1''  and  **A2''. 

Most  of  the  students  and  law  firms  surveyed  agreed  with  the 
rule  prohibiting  offers  until  4:00  p.m.  on  Wednesday  of  the 
interview  week  as  students  have  time  to  reflect  before  having  to 
make  an  immediate  decision.  It  is  therefore  recommended  that 
the  rule  that  prohibits  making  offers  until  4:00  p.m.  on 
Wednesday  of  the  interview  week  remain  in  effect. 

The  majority  of  law  students  and  summer  student  employ- 
ers surveyed  were  opposed  to  the  implementation  of  the  com- 
puter matching  process  for  summer  employment.  Law  students 
commented  that  the  computer  match  would  formahze  the 
process  which  would  result  in  students  feehng  pressured  to 
obtain  summer  employment.  The  general  beHef  was  that  the 
computer  matching  process  would  overregulate  summer  employ- 
ment. It  is  therefore  recommended  that  the  computer  matching 
program  not  be  introduced  for  the  summer  student  recruitment 
process  at  this  time. 

Students  and  firms  surveyed  agreed  with  the  fairness  of  the 
50  percent  guideline.  [The  guideline  recommends  that  firms  with 
more  than  five  artichng  students  restrict  the  number  of  summer 
students  hired  as  artichng  students  to  approximately  50  percent 
of  the  number  of  artichng  students  the  firm  employed  in  the 
previous  year,  or  restrict  the  number  of  summer  students  hired  to 
approximately  50  percent  of  the  number  of  artichng  students  the 
firm  employed  in  the  previous  year.]  The  students  noted  that 
without  such  a  guidehne  obtaining  summer  employment  would 
be  viewed  as  critical  to  securing  an  artichng  position.  It  is 
therefore  recommended  that  the  50  percent  guideline  for  firms 
having  more  than  five  articling  students  remain  in  effect. 
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Firms  and  students  believe  the  50  percent  guideline  is 
working  well  and  suggest  that  it  not  be  made  a  rule.  Firms, 
almost  without  exception,  said  that  they  were  able  to  comply 
with  the  guideline.  It  is  therefore  recommended  that  the  50 
percent  guideline  not  be  made  a  rule  at  this  time. 

The  majority  of  summer  students  and  firms  did  not  beheve 
that  the  summer  student  program  should  be  restricted  to  second 
year  law  students.  The  students  surveyed  stated  the  students 
should  be  allowed  to  decide  how  or  when  working  for  a  law  firm 
in  the  summer  affects  their  career  plans.  Many  firms  noted  that  it 
was  their  firm  poHcy  to  restrict  their  summer  student  program  to 
second  year  students,  and  beheved  such  a  decision  should  be  left 
up  to  the  particular  employer.  It  is  therefore  recommended  that 
the  summer  student  program  not  be  restricted  to  second  year 
students  only. 

The  vast  majority  of  law  students  were  satisfied  with  the 
quality  of  work  they  received,  and  all  the  law  firms  were  satisfied 
with  the  quality  of  work  they  were  able  to  provide  to  summer 
students. 

All  the  students  and  most  firms  surveyed  beheve  that  the 
summer  student  program  should  be  continued.  A  few  firms 
opposed  to  the  summer  student  program  commented  that  the 
program  did  not  benefit  their  firm  given  its  cost  and  expense. 
These  firms  also  remarked  that  the  only  reason  their  law  firm 
hired  summer  students  is  because  their  competitors  did. 

A  vast  majority  of  the  summer  students  believe  that  the 
recession  affected  summer  student  employment  opportunities 
this  year.  The  students  remarked  that  fewer  interviews  were 
granted  and  fewer  jobs  were  available.  Over  a  third  of  the  firms 
surveyed  stated  that  the  recession  had  an  impact  on  their 
program.  A  number  of  firms  reduced  the  number  of  students 
hired  to  ensure  that  the  students  could  be  kept  busy  during  the 
summer.  One  firm  did  not  expand  its  summer  program  as  it  had 
done  in  the  past.  Another  firm  discontinued  its  summer  student 
program  for  first  year  students.  It  is  therefore  recommended  that 
the  Law  Society  continue  to  monitor  the  situation  to  determine 
any  economic  impact  on  the  summer  student  program. 

Students  and  firms  still  continue  to  beheve  that  students 
should  be  able  to  do  whatever  they  find  interesting  in  the  way  of 
summer  employment,  whether  that  be  with  a  law  firm,  or  through 
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an  alternative  employment  opportunity.  //  is  therefore  recom- 
mended that  students  continue  to  be  encouraged  to  pursue  all 
opportunities  of  interest  to  them  by  way  of  summer  employment. 

The  Summer  Student  Program  appears  to  continue  to 
provide  valuable  experience  for  students  interested  in  this  type  of 
employment,  and  fills  a  need  in  some  law  firms.  Therefore,  the 
program  should  continue.  At  present,  there  do  not  appear  to  be 
abuses  of  the  system  of  hiring  summer  students.  The  summer 
student  recruitment  process  should  be  continually  monitored  to 
be  certain  that  this  situation  does  not  change  in  the  future. 

Firms  are  voluntarily  complying  with  the  50  percent  guide- 
line. The  guideline  should  not  be  made  into  a  rule.  The 
implementation  of  the  computer  matching  program  is  not 
recommended  at  this  time. 

The  recession  has  had  an  impact  on  the  summer  student 
program.  Accordingly,  the  impact  of  the  economy  on  law  firms' 
summer  student  programs  should  continue  to  be  monitored. 

It  is  strongly  urged  that  firms  who  employ  summer  students 
endeavour  to  implement  the  recommendations  of  this  report. 

APPENDIX  "Al" 

SUMMER  STUDENT  PROGRAM -1991 
RESULTS  FROM  TELEPHONE  SUR  VEYS 

SURVEY  OF  LAWYERS 

1 .  Do  you  agree  with  the  rule  that  prohibits  making  offers  until 
4:00  p.m.  on  Wednesday  of  the  interview  week? 

Yes  25  (100%)  No  0  (O^^o) 

2.  Should  the  computer  matching  process  be  apphed  to  sum- 
mer student  hiring? 

Yes  9  (36970)  No  16  (64%) 

3 .  Are  the  Law  Society's  50%  guidelines  fair? 
Yes  24  (96%)  No  1  (4%) 

4.  Did  your  law  firm  follow  the  guidehnes? 
Yes  23  (92%)  No  2  (8%) 
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5.  Should  the  summer  student  program  be  restricted  to  second 
year  students  only? 

Yes  9  (36%)  No  16  (64%) 

6.  Should  the  summer  student  program  be  continued? 
Yes  21  (84<^^o)  No  4  (16%) 

7.  Has  the  recession  had  a  negative  impact  on  your  summer 
student  program? 

Yes  9  (36%)  No  16  (64%) 

APPENDIX '*A2" 

SUMMER  STUDENT  PROGRAM- 1991 
RESULTS  FROM  TELEPHONE  SUR  VEYS 

SURVEY  OF  STUDENTS 

1 .  Should  the  computer  matching  process  be  applied  to  sum- 
mer student  hiring? 

Yes  4  (15%)  No  23  (85%) 

2.  Are  the  Law  Society's  50%  guidehnes  fair? 
Yes  22  (82%)  No  5  (18%) 

3 .  Should  the  50%  guidelines  be  made  into  a  rule? 
Yes  7  (26%)  No  20  (74%) 

4.  Should  the  summer  student  program  be  restricted  to  second 
year  students  only? 

Yes  10  (37%)  No  17  (63%) 

5 .  Should  the  summer  student  program  be  continued? 
Yes  27  (100%)  No  0  (0%) 

6.  Did  you  feel  that  the  recession  had  a  negative  impact  on 
summer  student  employment  opportunities  this  year? 

Yes  24  (89%)  No  3  (11%) 
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CERTIFICATION  BOARD 

CRITERIA  FOR  THE  CREATION  OF  NEW  SPECIALTIES 

The  Certification  Board  is  considering  a  proposal  that  would 
require  any  individual  or  group  recommending  the  implementa- 
tion of  a  new  Specialty  to  demonstrate  the  following: 

a)  a  public  need  for  certification  of  Specialists  in  that  field; 

b)  access  to  that  particular  Specialty  for  lawyers  through- 
out the  province. 

The  Board  will  further  consider  this  proposal. 

OB JECTIVE  STANDARDS  FOR  SPECIALIST 
CERTIFICATION 

As  a  means  of  achieving  greater  objectivity  in  the  assess- 
ment of  appUcants  for  SpeciaUst  certification,  the  Board  will 
explore  in  depth  the  appropriateness  of  introducing  specific 
education  requirements  and  examinations. 

•  Immigration  Law 

Convocation  accepted  the  recommendation  that,  there 
being  a  well  documented  and  urgent  public  need,  an  immigration 
law  speciality  be  adopted. 

The  standards  for  certification  as  a  specialist  on  immigra- 
tion law  may  be  obtained  by  contacting  Ms.  Sarah  Thomson  at 
(416)  947-3919. 
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LE  BARREAU  DU  HAUT-CANADA 
DELIBERATIONS  DU  CONSEIL 


Le  22  novembre  1991 

Presences  a  la  seance  du  matin 

Le  tresorier  (James  M.  Spence),  M.  Arnup,  M"^^  Bellamy, 
M.  Brennan,  M.  Carter,  M.  Cass,  M.  Copeland,  Curtis, 
M"^e  Elliott,  M.  Epstein,  M.  Farquharson,  M.  Feinstein, 
M.  Finkelstein,  M.  Ground,  M.  Rowland,  M.  Jarvis, 
M^e  Kiteley,  M.  Krishna,  M.  Lamek,  M.  Lamont,  M^^^  Lax, 
Mn^e  Legge,  M.  Levy,  M.  McKinnon,  M.  Manes,  M.  Murphy, 
M.  O'Brien,  M.  D.  O'Connor,  M"^^  s.  O'Connor,  M.  Pepper, 
M"^e  Peters,  M.  Rock,  M.  Ruby,  M.  Scott,  M.  Somerville, 
M.  Strosberg,  M.  Thorn,  M.  Topp,  M.  Wardlaw  et  M^e  Weaver. 

Presences  a  la  seance  de  I'apres-midi 

Le  tresorier  (James  M.  Spence),  M.  Arnup,  Bellamy, 
M.  Brennan,  M.  Carter,  M.  Cass,  M.  Copeland,  M^^  Curtis, 
Mnie Elliott,  M.  Epstein,  M.  Feinstein,  M.  Ground,  M.  Rowland, 
M.  Jarvis,  M.  Krishna,  M.  Lamek,  M.  Lamont,  M"^^  Lax, 
M.  Manes,  M.  McKinnon,  M.  D.  O'Connor,  M^e  s.  O'Connor, 
Mine  Peters,  M.  Rock,  M.  Ruby,  M.  Scott,  M.  Somerville, 
M.  Strosberg,  M.  Thom,  M.  Topp,  M.  Wardlaw  et  M^^^  Weaver. 

COMITE  DE  L' AIDE  JURIDIQUE 

Le  Conseil  a  approuve  la  presentation  au  gouvernement  de 
I'Ontario  du  rapport  prepare  par  le  Comite  de  I'aide  juridique 
qui  s' intitule  « Legal  Aid  on  Trial»  (le  proces  de  I'aide  juridique). 
La  presentation  de  ce  rapport  fait  suite  a  une  etude  du  Regime 
d'aide  juridique  entreprise  par  le  gouvernement  dans  le  cadre  de 
sa  revue  de  tons  les  principaux  programmes  subventionnes. 

Dans  le  rapport,  le  Barreau  demande  au  gouvernement  de 
I'Ontario  de  renouveler  son  engagement  envers  le  systeme  d'aide 
juridique  et  il  offre  son  aide  pour  etudier  des  moyens  propres  a 
assurer  la  prestation  de  services  juridiques  de  la  fagon  la  plus 
efficace. 

Le  rapport  souligne  la  contribution  continue  de  la  profes- 
sion juridique  de  I'Ontario  au  present  systeme  d'aide  juridique  et 
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il  souleve  certaines  inquietudes  au  sujet  de  Tinstitution  d'un 
defenseur  public,  dont  la  mise  sur  pied  pourrait  gravement 
compromettre  la  qualite  des  services  juridiques  fournis  aux 
femmes,  aux  minorites  et  aux  personnes  economiquement 
faibles. 

Les  membres  de  la  profession  ont  regu  un  exemplaire 
du  rapport  complet  avec  la  livraison  postale  du  numero  de 
novembre  du  Bulletin  de  Taide  juridique. 

COMITE  DE  LA  FORMATION  JURIDIQUE 

Le  Conseil  a  enterine  la  procedure  de  recrutement  des 
etudiants  et  etudiantes  pour  les  emplois  d'ete  en  1992  et  des 
stagiaires  pour  la  periode  de  stage  1993-1994.  Les  directives 
d'embauche  paraTtront  separement  dans  les  recueils  « Ontario 
Reports »  et  elles  sont  disponibles  au  Service  de  formation 
juridique.  L'examen  des  politiques  actuelles  a  entraine  la 
revision  de  la  procedure  et  les  changements  figurent  plus  bas.  Le 
rapport  fait  etat  de  comptes  rendus  des  sous-comites  sur  le 
recrutement  des  etudiants  et  etudiantes  pour  les  emplois  d'ete  et 
sur  les  stages. 

La  reunion  annuelle  sur  la  procedure  de  recrutement  pour 
les  emplois  d'ete  et  les  stages  s'est  tenue  le  4  novembre  1991  dans 
la  salle  de  conference  du  service  de  la  formation.  L'invitation 
avait  ete  lancee  a  environ  398  representants  et  representantes  de 
la  profession  juridique  et  du  milieu  etudiant  pour  qu'ils  viennent 
faire  part  de  leur  experience.  Y  ont  assiste  cinquante-cinq 
representants  et  representantes  de  la  profession  juridique  venant 
pour  la  plupart  de  la  region  de  Toronto,  et  quatre  etudiants  et 
etudiantes  des  facultes  de  droit  d'Osgoode  Hall,  de  Queen's  et 
des  universites  de  Toronto  et  de  Windsor. 

On  y  a  depose  un  rapport  sur  le  sondage  mene  par  le 
personnel  du  Barreau  aupres  des  avocats  et  avocates  et  des 
etudiants  et  etudiantes  ayant  participe  au  programme  de  recrute- 
ment a  Tete  1991.  Un  resume  du  rapport  et  des  resultats  du 
sondage  figure  ci-dessous. 

De  Tavis  general,  le  probleme  cause  par  le  desistement  des 
etudiants  et  etudiantes  serait  en  partie  regie  si,  avant  d'offrir  un 
emploi  a  un  etudiant  ou  une  etudiante,  Tavocat  ou  Tavocate 
verifiait  si  la  personne  en  question  avait  deja  accepte  un  emploi 
ailleurs  (ou  si  des  engagements  avaient  ete  pris  vis-a  vis  d'un 
autre  programme  d' emploi). 
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On  a  longuement  discute  de  la  proposition  visant  a  limiter 
les  contacts  personnels  entre  les  avocates  ou  avocats  employeurs 
et  les  candidats  et  candidates  stagiaires  avant  la  semaine 
d'entrevue.  On  semblait  se  preoccuper  davantage  de  la  periode 
de  restriction  que  de  la  restriction  meme.  La  discussion  fut 
interessante  mais  elle  ne  deboucha  sur  aucune  solution  precise. 

Un  debat  eut  lieu  sur  une  proposition  visant  a  reformuler  la 
procedure  en  vertu  de  laquelle  les  etudiants  et  etudiantes  doivent 
repondre  sans  delai  aux  offres  d'emploi  de  maniere  a  reduire, 
sinon  eliminer,  le  prejudice  cause  aux  cabinets  et  aux  personnes 
qui  recrutent  des  stagiaires  lorsque  ceux-ci  ou  celles-ci  retiennent 
les  offres  durant  toute  la  periode  de  validite  pour  ensuite  les 
rejeter.  La  reunion  a  pris  fin  sans  que  ce  point  soit  regie. 

L' etude  de  ces  deux  dernier s  points  sera  poursuivie.  Elle 
paraitra  a  Tordre  du  jour  du  sous-comite  sur  les  stages.  Le  projet 
de  procedure  depose  aupres  du  comite  reflete  le  consensus  atteint 
sur  le  premier  point. 

En  novembre  1990,  le  Comite  de  la  formation  juridique  a 
autorise  Donald  H.L.  Lamont,  c.r.,  president  de  Tancien 
sous-comite  des  programmes  d'emploi  d'ete  pour  etudiants  et 
etudiantes,  a  continuer  de  surveiller  ce  programme  avec  I'aide 
des  membres  du  personnel  du  Cours  de  formation  profession- 
nelle. 

Un  certain  nombre  de  cabinets  de  Toronto  et  d'autres 
employeurs,  de  meme  que  des  etudiants  et  etudiantes,  ont  ete 
interroges  au  sujet  de  la  procedure  de  recrutement  de  fevrier  1991 
et  de  leur  experience  du  programme  d'emploi  d'ete  en  1991.  Les 
resultats  figurent  sous  forme  de  tableau  aux  Annexes  «A1»  et 
«A2». 

La  plupart  des  etudiants  et  etudiantes  et  des  cabinets 
interroges  souscrivaient  a  la  regie  interdisant  de  faire  des  offres 
avant  16  h  le  merer edi  de  la  semaine  d'entrevue  pour  laisser  aux 
etudiants  et  etudiantes  le  temps  de  reflechir  avant  de  decider.  // 
est  done  reeommande  de  maintenir  la  regie  qui  interdit  de  faire 
des  offres  avant  16  hie  mercredi  de  la  semaine  d'entrevue. 

Les  etudiants  et  etudiantes  en  droit  et  les  employeurs 
interroges  etaient  majoritairement  opposes  a  la  selection  par 
ordinateur  dans  le  cas  des  emplois  d'ete.  Les  etudiants  et 
etudiantes  craignent  que  la  selection  automatisee  ne  formalise  le 
processus  au  point  de  les  forcer  de  postuler  un  emploi  d'ete. 
Aussi,  la  selection  par  ordinateur  imposerait  au  programme  un 
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controle  excessif.  //  est  done  reeommande  qu'a  ee  stade  le 
programme  de  selection  par  ordinateur  ne  soit  pas  applique  a  la 
procedure  de  recrutement  des  etudiants  et  etudiantes  pour  les 
emplois  d'ete. 

Les  etudiants  et  etudiantes  et  les  cabinets  interroges  esti- 
maient  juste  la  directive  du  50  pour  cent.  (La  directive  reeom- 
mande aux  cabinets  employant  plus  de  cinq  stagiaires  soit  de 
limiter  le  nombre  d'etudiants  et  d'etudiantes  embauches  Pete  a 
titre  de  stagiaires  a  environ  50  pour  cent  du  nombre  des  stagiaires 
employes  I'annee  precedente,  soit  de  limiter  le  nombre  d'etu- 
diants et  d' etudiantes  embauches  Tete  a  environ  50  pour  cent  du 
nombre  des  stagiaires  employes  Tannee  precedente).  Les  etu- 
diants et  etudiantes  ont  fait  remarquer  que  sans  cette  directive  le 
poste  de  stage  dependrait  trop  de  I'obtention  d'un  emploi  d'ete. 
//  est  done  reeommande  de  maintenir  la  directive  du  50 pour  cent 
qui  s' applique  aux  cabinets  ay  ant  plus  de  cinq  stagiaires. 

Les  cabinets  et  les  etudiants  et  etudiantes  estiment  que  la 
directive  du  50  pour  cent  donne  de  bons  resultats,  mais  qu'on  ne 
devrait  done  pas  en  faire  une  regie.  Les  cabinets  sont  presque 
unanimes  a  dire  qu'ils  ont  pu  respecter  la  directive.  //  est  done 
reeommande  de  ne  pas  faire,  a  ce  stade,  une  regie  de  la  directive 
du  50 pour  cent. 

La  majorite  des  cabinets  et  des  etudiants  et  etudiantes 
n'estimaient  pas  indique  de  limiter  le  programme  d' emploi  d'ete 
aux  etudiants  et  etudiantes  en  droit  de  deuxieme  annee.  Les 
etudiants  et  etudiantes  qui  ont  repondu  au  sondage  ont  declare 
qu'il  leur  appartenait  de  decider  de  I'opportunite  de  travailler 
pour  un  cabinet  et  des  consequences  sur  leur  plan  de  carrier e.  De 
nombreux  cabinets  ont  reitere  clairement  leur  politique  de  limiter 
leur  programme  d' emploi  d'ete  aux  etudiants  et  etudiantes  de 
deuxieme  annee  et  ils  ont  exprime  Tavis  que  cette  decision 
appartenait  aux  employ eurs.  //  est  done  reeommande  de  ne  pas 
limiter  le  programme  d' emploi  d'ete  aux  seuls  etudiants  et 
etudiantes  de  deuxieme  annee. 

La  grande  majorite  des  etudiants  et  etudiantes  s'estimaient 
satisfaits  de  la  nature  des  taches  qui  leur  avaient  ete  confiees  et  les 
cabinets  eprouvaient  la  meme  satisfaction. 

Tous  les  etudiants  et  toutes  les  etudiantes  et  la  plupart  des 
cabinets  sont  d'avis  que  le  programme  devrait  etre  maintenu.  Les 
quelques  cabinets  qui  ne  partagent  pas  cet  avis  invoquent  les 
couts.  Ces  cabinets  ont  fait  savoir  qu'ils  avaient  embauche  des 
etudiants  et  etudiantes  Tete  pour  imiter  leurs  concurrents. 
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La  grande  majorite  des  etudiants  et  etudiantes  pensent  que 
la  recession  a  cause,  cette  annee,  une  diminution  du  nombre  des 
emplois  d'ete  pour  les  etudiants  et  etudiantes.  Les  employ eurs 
ont  accorde  moins  d'entrevues  et  offert  moins  d'emplois.  Plus 
du  tiers  des  cabinets  interroges  ont  avoue  que  leur  programme 
avait  souffert  de  la  recession.  Un  certain  nombre  de  cabinets  ont 
decide  d'engager  moins  d'etudiants  et  d'etudiantes  parce  qu'ils 
avaient  moins  de  travail  a  leur  confier.  Un  autre  cabinet  n'a  pas 
donne  a  son  programme  Tampleur  qu'il  lui  donnait  dans  le 
passe.  Un  autre  a  mis  fin  a  son  programme  pour  les  etudiants  et 
etudiantes  de  premiere  annee.  //  est  done  reeommande  que  le 
Barreau  continue  de  surveiller  revolution  de  la  situation  pour 
mesurer  ses  repercussions  economiques  sur  le  programme  d'em- 
ploi  d'ete  pour  etudiants  et  etudiantes. 

Les  cabinets  et  les  etudiants  et  etudiantes  maintiennent 
toujours  que  la  quete  d'emploi  d'ete  ne  devrait  pas  se  limiter  aux 
cabinets  d'avocats,  mais  a  tons  les  sect  eurs  d'activites  juges 
interessants.  //  est  done  reeommande  de  continuer  d'encourager 
les  etudiants  et  etudiantes  a  rechercher  les  emplois  d'ete  qui 
correspondent  a  leurs  inter ets. 

Le  programme  d'emploi  d'ete  apporte  manifestement  une 
experience  de  travail  valable  aux  etudiants  et  etudiantes  interes- 
ses  a  ce  genre  d'emploi  et  repond  aux  besoins  de  certains 
cabinets.  Ainsi,  le  programme  devrait  etre  maintenu.  A  I'heure 
actuelle,  il  ne  semble  pas  que  le  systeme  d'embauche  des 
etudiants  et  etudiantes  donne  lieu  a  des  abus.  La  procedure  de 
recrutement  devrait  faire  I'objet  d'un  controle  constant  pour 
s' assurer  que  cela  demeure  le  cas. 

Les  cabinets  se  soumettent  volontairement  a  la  directive  du 
50  pour  cent.  On  ne  devrait  pas  faire  une  regie  de  cette  directive. 
La  mise  en  oeuvre  du  programme  de  selection  par  ordinateur  ne 
fait  pas  I'objet  d'une  recommandation  a  ce  moment-ci. 

La  recession  a  touche  le  programme  d'emploi  d'ete.  En 
consequence,  il  y  a  lieu  de  continuer  de  surveiller  les  effets  de  la 
recession  sur  le  programme  d'emploi  d'ete. 

II  est  fortement  conseille  aux  cabinets  qui  off  rent  des 
emplois  d'ete  aux  etudiants  et  etudiantes  de  faire  le  necessaire 
pour  appliquer  les  recommandations  du  present  rapport. 
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ANNEXE  «A1» 

PROGRAMME D 'EMPLOID'ETE POUR  ETUDIANTS 
ETETUDIANTES- 1991 
RESULTATS DU SONDAGE  TELEPHONIQUE 

SONDAGE  DES  AVOCATS  ET  AVOCATES 

1.  Souscrivez-vous  a  la  regie  qui  interdit  de  faire  des  offres 
avant  16  h  le  mercredi  de  la  semaine  d'entrevue? 

Qui  25  (100%)  NonO(0%) 

2.  Faudrait-il  appliquer  la  procedure  de  selection  par  ordina- 
teur  aux  emplois  d'ete  des  etudiants  et  etudiantes? 

Qui  9  (36%)  Nonl6(64%) 

3 .  La  directive  du  50  pour  cent  du  Barreau  est-elle  juste? 
Qui  24  (96  %)  Non  1  (4  %) 

4.  Votre  cabinet  a-t-il  applique  la  directive? 
Qui  23  (92  %)  Non  2  (8%) 

5.  Faudrait-il  limiter  le  programme  d'emploi  d'ete  aux  etu- 
diants et  etudiantes  de  deuxieme  annee? 

Qui  9  (36  %)  Non  16  (64  %) 

6.  Faudrait-il  maintenir  le  programme  d'emploi  d'ete  pour 
etudiants  et  etudiantes? 

Qui  21  (84%)  Non  4  (16%) 

7.  La  recession  a-t-elle  eu  un  effet  negatif  sur  votre  programme 
d'emploi  d'ete? 

Qui  9  (36%)  Non  16  (64%) 
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ANNEXE  « A2» 

PROGRAMME D'EMPLOI D'ETE POUR  ETUDIANTS 
ETETUDIANTES- 1991 
RESULTATS DU SONDAGE  TELEPHONIQUE 

SONDAGE  DES  ETUDIANTS  ET  ETUDIANTES 

1 .  Faudrait-il  appliquer  la  procedure  de  selection  par  ordina- 
teur  aux  emplois  d*ete  des  etudiants  et  etudiantes? 

Qui  4  (15  %)  Non  23  (85  %) 

2.  La  directive  du  50  pour  cent  du  Barreau  est-elle  juste? 
Qui  22  (82  %)  Non  5  (18%) 

3 .  Devrait-on  faire  une  regie  de  la  directive  du  50  pour  cent? 
Qui  7  (26  %)  Non  20  (74  %) 

4.  Faudrait-il  limit er  le  programme  d'emploi  d'ete  aux  etu- 
diants et  etudiantes  de  deuxieme  annee? 

Qui  10  (37%)  Non  17  (63  %) 

5.  Faudrait-il  maintenir  le  programme  d'emploi  d'ete  pour 
etudiants  et  etudiantes? 

Qui  27  (100%)  Non  0(0%) 

6.  La  recession  a-t-elle  eu  un  effet  negatif  sur  les  emplois  offerts 
cet  ete  aux  etudiants  et  etudiantes? 

Qui  24  (89%)  Non  3  (11  %) 

COMITE  DE  LA  RECONNAISSANCE  PROFESSIONNELLE 

CREATION  DE  NOUVELLES  SPECIALITES- 
CONDITIONS 

Le  Comite  de  la  reconnaissance  professionnelle  etudie  la 
proposition  selon  laquelle  la  personne  ou  le  groupe  qui  recom- 
mande  la  creation  d'une  nouvelle  specialite  doit  demontrer  les 
points  suivants  : 

a)  la  reconnaissance  de  specialistes  dans  ce  domaine 
repond  aux  besoins  du  public; 

b)  les  avocats  et  avocates  ont  acces  a  cette  specialite  dans 
toute  la  province. 

Le  comite  continuera  T etude  de  cette  proposition. 
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NORMES  OB JECTIVES  DE  RECONNAISSANCE 
PROFESSIONNELLE 

Afin  d' assurer  une  evaluation  plus  objective  des  candidats 
et  candidates  a  la  reconnaissance  professionnelle,  le  Comite 
examiner  a  s'il  y  a  lieu  d'exiger  une  formation  particuliere  et 
d'imposer  des  examens. 

•  Droit  de  rimmigration 

Le  Conseil  a  enterine  la  recommandation  de  faire  du  droit 
de  rimmigration  une  specialite  apres  qu'on  a  etabli  que  cette 
specialite  repondait  a  un  besoin  urgent  du  public. 

Pour  connaitre  les  normes  d'agrement  a  titre  de  specialiste 
du  droit  de  rimmigration,  veuillez  communiquer  avec  M^^^  Sarah 
Thomson  au  (416)  947-3919. 
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THE  LAW  SOCIETY  OF  UPPER  CANADA 
PROCEEDINGS  OF  CONVOCATION 

December  6th,  1991 

Present  at  the  morning  session 

Treasurer  (James  M.  Spence),  Bellamy,  Brennan,  Campbell, 
Carter,  Cass,  Copeland,  Cullity,  Epstein,  Feinstein,  Finkelstein, 
Furlong,  Goudge,  Howie,  Kiteley,  Lax,  McKinnon,  Mohideen, 
Murray,  S.  O'Connor,  Palmer,  Peters,  Rock,  Scott,  Somerville, 
Thom,  Wardlaw  and  Weaver. 

The  Treasurer  opened  Convocation  with  the  following 
remarks: 

Benchers  will  know  that  the  Government  of  Canada  has 
designated  this  day,  December  the  6th,  as  the  national  day  of 
remembrance  and  action  on  violence  against  women.  This  date  is 
the  anniversary  of  the  deaths  two  years  ago  today  of  14  women 
engineering  students  in  Montreal. 

As  a  somber  reminder  of  the  problem.  Convocation  noted 
the  tragic  death  of  one  of  our  members,  Patricia  Gail  Allen,  who 
was  called  to  the  Bar  in  1990  and  murdered  in  Ottawa  on 
November  14th,  1991. 

In  December  of  1990,  the  tragic  events  in  Montreal  were 
commemorated  in  Osgoode  Hall  with  the  receipt  of  a  work  of  art 
designed  for  that  purpose  and  donated  by  two  of  our  members. 
That  work  is  currently  displayed  in  our  Education  Wing.  The 
work  shows  a  pattern  of  white  lace  cloth  above  an  image  of  red 
flower  blossoms.  Superimposed  on  the  work  is  a  text  which 
refers  to  the  deaths  of  the  14  victims  and  deaths  of  women  in 
domestic  violence  in  Canada.  The  work  presents  the  admonition, 
*Tirst  mourn,  then  work  for  change." 

In  the  course  of  the  brief  ceremony  on  that  occasion,  the 
following  remarks  were  made: 

**Law  does  not  operate  in  a  vacuum;  law  works  in  a 
complicated  context  of  changing  social  attitudes  and  cir- 
cumstances. If  law  is  to  serve  society  well,  there  must  be  a 
continuing  interaction  between  law  and  experience  and 
attitude  so  that  each  may  be  transformed  by  the  other.  No 
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tragedy  can  be  reversed  but  we  can  be  summoned  by  tragedy 
to  new  resolve.  If  and  when  that  happens,  we  may  have  the 
consolation  and  promise  that,  in  the  words  of  one  of  the 
traditional  rites  of  our  society.  The  misery  of  the  innocent 
and  the  sorrows  of  the  bereaved  may  be  made  fruitful 
for  good.'" 


DISCIPLINE  MATTERS 

•  Peter  Michael  HoUyoake 

Peter  Michael  Hollyoake  of  Burlington  was  found  guilty  of 
professional  misconduct  and  conduct  unbecoming  a  lawyer.  He 
was  reprimanded  for  his  use  of  rude  and  abusive  language  in  his 
conversations  and  correspondence  with  fellow  lawyers.  The 
solicitor  also  threatened  to  lay  criminal  charges  against 
defendants  in  a  lawsuit  in  order  to  gain  a  civil  advantage  for  his 
own  cHent.  The  soHcitor  was  called  to  the  Bar  in  April,  1976. 

•  Helen  Lorraine  Terry 

Helen  Lorraine  Terry  of  Toronto  was  found  guilty  of 
professional  misconduct  and  reprimanded.  The  solicitor 
breached  her  fiduciary  duty  by  not  disclosing  to  her  client  that 
she  had  submitted  an  offer  to  purchase  the  same  Port  Hope 
property  that  the  chent  was  also  bidding  on.  Her  client's  offer 
was  subsequently  rejected  while  Ms.  Terry's  was  accepted.  The 
solicitor,  a  sole  practitioner  was  called  to  the  Bar  in  March,  1970 
and  had  no  previous  record  of  misconduct. 

•  Allen  Weinstein 

Allen  Weinstein  of  Thornhill  was  found  guilty  of  profes- 
sional misconduct  and  disbarred.  From  1983  to  1990,  he  misap- 
propriated $835,000  of  his  clients'  investment  monies.  Mr. 
Weinstein  promised  his  cHents  valuable  mortgage  securities,  but 
gave  them  either  no  mortgage,  bogus  mortgages  or  mortgages  on 
properties  that  were  already  substantially  over  mortgaged.  The 
soHcitor  was  called  to  the  Bar  in  March,  1971. 
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DELIBERATIONS  DU  CONSEIL  REUNI  EN 
ASSEMBLEE  EXTRAORDINAIRE 


LE  BARREAU  DU  HAUT-CANADA 


Le6decembre  1991 


Presences  a  la  seance  du  matin 


Le  tresorier  (M.  James  M.  Spence),  M"^^  Bellamy,  M.  Brennan, 
M.  Campbell,  M.  Carter,  M.  Cass,  M.  Copeland,  M.  Cullity, 
M.  Epstein,  M.  Feinstein,  M.  Finkelstein,  M.  Furlong, 
M.  Goudge,  M.  Howie,  M^e  Kiteley,  M^^^  Lax,  M.  McKinnon, 
Mme  Mohideen,  M.  Murray,  M^^^  O'Connor,  M"^^  Palmer, 
Peters,  M.  Rock,  M.  Scott,  M.  Somerville,  M.  Thom, 
M.  Wardlaw  et  M"^^  Weaver. 

Le  tresorier  a  ouvert  la  seance  par  T  allocution  suivante  : 

Les  conseillers  et  les  conseilleres  savent  que  le  gouvernement 
du  Canada  a  designe  le  6  decembre  jour  national  du  souvenir  et 
de  Taction  contre  la  violence  faite  aux  femmes.  Cette  date 
marque  Tanniversaire  de  la  mort  des  quatorze  etudiantes  de 
TEcole  polytechnique  de  Montreal,  tuees  en  1990. 

La  mort  tragique  d'une  membre  de  la  profession  fut 
recemment  un  douloureux  rappel  de  ce  triste  evenement.  Patricia 
Gail  Allen,  regue  au  Barreau  en  1990,  a  ete  assassinee  a  Ottawa  le 
14novembre  1991. 

En  decembre  1990,  les  evenement s  tragiques  de  Montreal 
ont  ete  commemores  a  Osgoode  Hall  par  la  reception  d'une 
oeuvre  d'art  congue  pour  I'occasion  et  donnee  par  deux  de  nos 
membres.  Cette  oeuvre  est  presentement  exposee  dans  I'aile  de  la 
formation.  L'oeuvre  represente  une  piece  de  dentelle  au-dessus 
d'un  lit  de  fleurs  rouges.  En  surimpression  figure  un  texte  qui 
evoque  la  mort  des  14  etudiantes  et  des  autres  femmes  victimes  de 
violence  conjugale  au  pays.  L'oeuvre  nous  invite  d'abord  a  nous 
recueillir  et  ensuite  a  oeuvrer  pour  le  changement. 

Au  cours  de  la  breve  ceremonie  a  cette  occasion,  les  mots 
suivants  ont  ete  prononces  : 

Les  lois  ne  peuvent  produire  leur  effet  que  dans  un 
contexte  donne;  elles  operent  dans  un  cadre  complexe  ou  les 
attitudes  et  les  conditions  sociales  sont  en  perpetuelle 
evolution.  Pour  que  les  lois  servent  bien  la  societe,  les  regies 
de  droit,  les  experiences  et  les  attitudes  doivent  etre  en 
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interaction  constante  de  maniere  a  influer  les  unes  sur  les 
autres.  On  ne  pent  changer  le  cours  des  evenements  passes, 
mais  on  pent  y  puiser  une  determination  nouvelle.  Quand  le 
malheur  frappe,  nous  pouvons  trouver  consolation  et 
reconfort  dans  les  enseignements  de  certains  rites  tradition- 
nels  de  notre  societe  :  «Les  innocents  et  les  affliges  n'auront 
pas  souffert  en  vain». 


AFFAIRES  DISCIPLINAIRES 

•  Peter  Michael  Hollyoake 

Peter  Michael  Hollyoake  de  Burhngton  a  ete  reconnu 
coupable  d'inconduite  professionnelle  et  de  conduite  indigne 
d'un  membre  de  la  profession.  II  a  ete  reprimande  pour  avoir 
tenu  un  langage  injurieux  et  grossier  dans  ses  conversations  et  sa 
correspondance  avec  des  coUegues.  L'avocat  avait  aussi  menace 
de  porter  des  accusations  criminelles  contre  des  defendeurs  dans 
une  action  en  justice  afin  que  son  chent  en  tire  un  avantage  dans 
sa  cause.  L'avocat  a  ete  regu  au  barreau  en  avril  1976. 

•  Helen  Lorraine  Terry 

Helen  Lorraine  Terry  de  Toronto  a  ete  reconnue  coupable 
d'inconduite  professionnelle  et  elle  a  ete  reprimandee.  L'avocate 
a  viole  son  obligation  de  fiduciaire  en  ne  revelant  pas  a  son  client 
qu'elle  avait  depose  une  offre  pour  acheter  la  meme  propriete  de 
Port  Hope.  L*offre  du  chent  a  ete  par  la  suite  rejetee  tandis  que 
celle  de  M^^  Terry  a  ete  accept ee.  L'avocate,  qui  exerce  seule,  a 
ete  regue  au  barreau  en  mars  1970  et  n' avait  aucun  dossier 
anterieur  d'iriconduite. 

•  Allen  Weinstein 

Allen  Weinstein  de  Thornhill  a  ete  reconnu  coupable 
d'inconduite  professionnelle  et  radie  du  Barreau.  De  1983  a 
1990,  il  a  detourne  835  000  $  des  comptes  de  placement  de  sa 
chentele.  M.  Weinstein  avait  promis  a  ses  chents  et  chentes  de 
leur  procurer  des  hypotheques  valables  alors  que,  en  realite,  il 
ne  leur  en  procurait  aucune  ou  qu'il  s'agissait  d'hypotheques 
bidon  ou  d' hypotheques  grevant  des  proprietes  qui  etaient  deja 
excessivement  hypothequees.  L'avocat  avait  ete  regu  au  barreau 
en  mars  1971. 
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